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OF CONVEYANCES BY RAILROAD CORPORATIONS OF 
THEIR FRANCHISES AND OTHER PROPERTY. 


SECOND DIVISION. 


Conveyance of their Property. 


Alienation of Real Estate acquired by voluntary Conveyance.— 
We now come to the conveyance of real estate obtained in any 
other mode than by the right of eminent domain. It seems to be 
the general impression, that according to the old common law, 
every corporation had the incidental power to purchase and alien 
lands. But Mr. Grant, in his elaborate treatise on corporations, 
traces the doctrine back to its original source, and comes to the 
conclusion that with respect to the power of alienation it is en- 
tirely erroneous. He says, after announcing the general rule as 
we have it, and as it is laid down in 10 Rep. 30,—“ As regards 
granting this isa mere dictum of the reporter, the case he cites 
from Fitz. Abr. Grants, 30, and which is there cited as 22 Edw. 4, 
is in fact 21 Edw. 4, fol. 55, pl. 28. Coke, therefore, had not 
looked beyond.the abridgment; but neither there, nor in the last 
mentioned case is there a syllable to show that a corporation may 
grant as an incident to its incorporation. In fact the doctrine 
seems to have originated in this loose note of Sir Edward Coke, 
and to have thence found its way into the books.’’! 


? Grant on Corporations, 99. 
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Neither can the doctrine be deduced from the broad proposition, 
which has the authority of great names, that any person who has 
a fee may alien it. For in the old common law this rule was 
by no means universal. Lord Coke himself says, that the rule 
that every fee is alienable “ must be understood of conditions 
annexed by the party to the grant or sale of the land, and not to 
any other collateral thing.”! A man might devise lands to his 
wife to employ them upon herself and his sons, and it would be a 
fee simple conditional, so that they would be forfeited by sale to a io 
stranger.* So a condition might be annexed by custom, as the 
payment of heriot.8 And according to Bracton, a man might 
have lands given him with a proviso that he should not alien them 
in mortmain.4 And yet these estates were spoken of by Coke as 
fees.6 Besides it has been laid down by learned judges, that the 
grant of an estate, office or franchise may be in fee simple, though 
the thing granted be inalienable. According to this, it does not 
follow necessarily in the old common law that because a corpora- 
tion can take a fee, it may therefore dispose of it. The doctrine 
sprung from a manifest error. 

Nevertheless, that error has been so extensively copied in all 
our text books and reports, that as to the common law of our own 
day and of our own country, the power of alienation may be 
considered as incidental to an act of incorporation.?. This power, 
however, is not to be considered as general and unlimited in the 
aims and objects of its exercise. A court of chancery would 
undoubtedly restrain a railroad from disposing of its property for 
other than corporate purposes,® as it might thereby disable itself in 
the performance of its undertaking. 

Of course a corporation has no power to convey lands where it 
has not either the express or implied power to acquire them. 
There are various ways in which it may become legally possessed 
of real estate. Vast tracks are often placed at the disposal of these 
corporations by the same act that calls them into being,® to aid in the 
construction of their lines. Again, they may become possessed of 
lands in the ordinary transaction of business, in satisfaction of debts 
previously contracted, and in bond fide mortgages from creditors.! 


1 Coke Litt. 223 a. ; 1 Wm. Bl. 165 ; Co. Litt. 13 b. 

2 Banker’s case, Skin. 602. 

310 Q. B. 20; 2 Bl. Com. 424 ; Lit. sec. 73 ; 4 Hen. 4, fol. 2, pl. 6. 

4 Bract. fol. 13, lib. 11. 

> 2 Inst. 75. 

6 Per Dodridge, C. J., W. Jones, 123 ; 21 Edw. 4, fol. 84, per Brian, C. J., 
5 Edw. 4, fol. 123. 

72 Bland. Ch. 142; 2 Kent, Com. 227 ; 1 Kyd, 116, 162; 1 V. & Beam. 
226, 237, 240. 

8 2 Bland. Ch. 142; Ang. & Am. Corp. 126. 

® Rev. St. Ill. P. ii. ch. 9, (1851); 2 How. U. S. 128, 

10 4 John. Ch. 870; 3 Rand. 136; 118. & R. 4115; 15 Wend. 502 ; 15 John. 
358 ; 21 Me. 195; 8 Cow. 70; 1 Blackf. 418; 3 Coms. 470 ; 2 Kent, Com. 


285. 























Conveyances by Railroad Corporations. 363 


But notwithstanding the force of much authority to the contrary, 
the tendency of modern decisions is to regard them as not possessed 
of an unlimited power of purchase.! * It may be inferred from 
the special power given to various corporations, by acts of the 
State legislatures, to hold real estate to a certain limited extent, 
that statute corporations created for specific objects would not 
have the power to take and hold real estate for purposes wholly 
foreign to those objects.” 

Undoubtedly they would be restrained from engaging in land 
speculations.2 A court of chancery would regard it as a misappli- 
cation of the funds of the company, to purchase real estate for 
any purpose unconnected with the railroad.3 It may, therefore, 
be laid down as a safe rule, that a railroad may convey any lands 
of which it is legally and equitably seized, always excepting that 
acquired by the right of eminent domain.4 This would include 
all lands originally granted to aid in the construction of the road, 
all received by donation, all obtained in satisfaction of debts, and 
all authorized to be held by statute. The power to hold and con- 
vey real estate is now usually expressed in the charter, or in 
Statutory provisions,® as in New Hampshire, where they are not 
permitted to hold to an amount exceeding five per cent. of their 
capital stock.® 

There has been a difference of opinion as to the measure and 
kind of an estate which they can convey. It has been said that 
the greatest estate which they can possess is one that continues 
during the existence of the corporation, and that therefore they 
cannot convey any real estate that will not revert on a dissolution. 
The plausibility of this position consists in the admitted fact that 
if they should not convey their real estate it would revert to the 
original grantor, when the charter had expired through lapse of 
time or any sufficient cause, notwithstanding the grantor may have 
parted with a fee simple absolute. But it has been adjudged that 
the nature of a grant must be determined by the character of the 
conveyance, and not the length of time which the purchaser has 
of enjoying it ;7 se that if there is nothing in the character of the 
conveyance to prevent a transfer, nothing but a positive disability 
in the purchaser to convey can prevent him from making such 
transfer. And it is evident that the disability to enjoy, when it 
arises from the nature and condition of the grantee, is not a dis- 


' Ang. & Am. 149 ; 9 Cow. 452; 3 Pick. 239. 

24 John. Ch. 370. 

3 2 Bland. 99, 

4 5 Hare, 205. 

5 Rey. St. La. 115 ; Comp. St. Vt. 382 ; Rev. Cod. N.C. 184; 4 Paige, 394 ; 
Rev. St. N. H. 243. 

® Comp. Stat. N. H. 353, (56). 

7 12 Barb. 463, 464, 465. 
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ability to convey. Modern decisions come in and say that any 
corporation authorized to acquire lands, may acquire them in fee.! 
And when they find them no longer necessary nor convenient to 
their use, they can convey them in fee,? and the title of the grantee 
will not be affected by the dissolution.3 Hence from the proposi- 
tion that they may convey in fee, and the doctrine equally well 
established, that if they do not convey, the land reverts to the 
original grantor, we may construct the present state of the law 
expressive of the nature of their estate in lands; viz. that they 
may have a fee simple for the purposes of alienation, but only a 
determinable fee for the purposes of enjoyment. On dissolution, 
the reverter is to the grantor and his heirs, but they may defeat 
the possibility of a reverter by an alienation in fee.‘ 

The law is somewhat different in Pennsylvania, as the statutes 
of mortmain are so far in force there as to prohibit dedications of 
property to susperstitious uses, and grants to corporations without 
statutory license.® Conveyances to superstitious uses are abso- 
lutely void. But grants to corporations for other purposes are 
not so, since it has been adjudged, that they can hold the lands 
thus granted, subject only to the right of the Commonwealth to 
take and appropriate them to its own use, at pleasure. But if it 
does not so appropriate them, the lands do not of themselves vest 
in the State, but may be conveyed by the corporation, subject to 
be divested at any time the State may see fit to assert its rights of 
appropriation. The estate which passes has been compared to 
that of an alien whose title is good till office found.” 


Conveyances of Real Estate acquired by the Right of Eminent 
Domain. — Next, perhaps, only to a transfer of their franchises, 
is the conveyance of the land over which the track is laid. And 
as not a little confusion seems to prevail over the subject, caused 
undoubtedly by the difficulty of always distinguishing this part of 
its real estate from that acquired in a different way, we propose to 
give it as minute an investigation as our limits will allow. After 
the interest which a railroad has in the land of its track is clearly 
defined, it will be a short and easy task to show the power which 
it may exercise over that part of its possessions. 

In the first place, it always has the exclusive use and posses- 
sion of the land over which its improvements are laid. It is 
an easement. This interest being absolutely necessary for the 


15 Denio, 389, 401. 

25 Denio, 389 ; 12 Barb. 465; 2 Kent, Com. 281; Prest. on Fst. 250. 

35 Denio, 389. 

* Ang. & Am. Corp, 128; 2 Kent, Com. 282; 2 Prest. on Est. 50 ; 1 Comst. 
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construction and successful operation of the railroad, is the least 
that is ever granted or acquired. The right to this interest is an 
integral part of the charter, —a right without which all its other 
rights and immunities are useless.!. This interest being undis- 
tinguishable from the franchise, cannot of course be conveyed 
without authority. When the corporation is dissolved in any other 
mode than by an authorized transfer of its privileges, the propri- 
etor again has his land discharged of the encumbrance.? It being 
nothing more than the right to use the land for a particular pur- 
pose ; when that purpose is abandoned, the title reverts to the 
original grantor. But this is not the only interest which is 
sometimes condemned and taken without the consent of the 
owner. The fee of the land is sometimes taken by the same 

rocess.3 

Whether a fee is necessary or not to a full enjoyment of the 
corporate privileges, we do not propose to discuss, as it is a matter 
of fact. It is undoubtedly deemed so in those States where it is 
taken, for it is only upon this supposition that the right of eminent 
domain could be exercised in taking it.4 Now it may often be- 
come convenient for a corporation to convey this fee, when by its 
charter it is authorized to change the line of its track, retaining 
the same termini. The distance may thus be shortened, as well 
as a better location obtained for the plantof the railroad.® Where 
in the first place it has been acquired by a voluntary conveyance, 
we see no reason why the company should not be allowed to sell 
it like the rest of its real estate, having no longer any use for it, 
and the original proprietor having voluntarily relinquished all claim 
to it as in a conveyance to a private person. But where it has 
been acquired by the right of eminent domain, the question pre- 
sents a different aspect. Can it now be conveyed, or has the 
legislature the power to authorize such conveyance? It will not 
do to say, that because the full price of the appraised value has 
been paid, the proprietor is not wronged by its conveyance to a 
third person.® For it may well be doubted whether a full price 
has been paid for the fee, since it is not the value of the land, but 
the loss and damage to the owner, which is embraced in the idea 
of compensation.?_ The same courts in Mississippi and North 
Carolina that decide a railroad cannot alien its franchises, seem to 
think it may dispose of the fee of its track. The opinion is based 
on the ground that because the legislature have vested the fee in 
the company by the right of eminent domain, the power to alien 


1 Am. Rail. Cas. 215 ; 2 Ib. 233; 3 Rob. La. 518; 13S. & R. 210. 

211 Barb. 8. C. 315; 4 Hill, 140; 8 Wend. 85; 1 Ib. 262; 11 Ib. 150. 
311 Barb. S. C. 28; 12 Ib. 460. 

#2 Am. Rail. Cas. 519; 98. & M. 395; 5 Iredell, 297; 11 Barb. 8. C. 27. 
5 Rev. St. Ill. P. 2, p. 1366; 14 O. 353. 

¢ 2 Am. Rail. Cas. 519. 

7 11 Barb. 8. C. 29. 
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that fee was a consequence of the grant.!_ Now it only follows that 
the company can sell this fee, when it is established that the legis- 
lature has the power to vest in it the alienable quality of a fee. 
And notwithstanding the authority of these and other decisions to 
the contrary, it is due to one of the fundamental principles of 
our government, and the rights of private property, that they 
should go no further than they are supported by the reason of the 
law. 

It is admitted that the fee is acquired by the right of eminent 
domain, —a right which degenerates into tyranny when exercised 
for any other purpose than that of the public good.2 “ The Con- 
stitution, by authorizing the appropriation of private property to 
public use, impliedly declares that for any other use private prop- 
erty shall not be taken from one person and applied to the private 
use of another.”3 Now if the corporation can sell this fee like 
its other real estate, it can dispose of it to any one to hold to any 
purpose he pleases. Here we see that by authority of the legislature, 
it has been taken from the proprietor, and after being devoted fora 
time to the public use as an improved highway, it has been con- 
veyed to a third person who holds it to his private use. It has been 
transferred in violation of the only principle by which it could be 
taken from the first proprietor. This is contrary to the spirit of 
the clause embodying the right of eminent domain,‘ and con- 
trary to the adjudications defining and developing it. “ Property 
cannot be taken from one person and conveyed to another even 
for a compensation.” 5 Lands taken for one purpose cannot be 
appropriated to another” ® ‘This principle might not be consid- 
ered violated by a conveyance to some other railroad, as it would 
continue to be appropriated to the same purpose for which it was 
taken. 

Having seen that the legislature has not the power of vesting in 
a railroad the unfettered quality of a fee simple absolute, what 
construction are we to place upon those statutes that purport to 
do it in the plainest language ? 

The words must be so interpreted, as ‘hat the intention shall take 
effect rather than fail. If the words of a fee simple absolute should 
be used, they would show the intention of the legislature to vest the 
greatest estate possible to be possessed in land, and therefore the 
greatest estate which it had the power of vesting. But if the legis- 
lature has not the power to pass such an estate, then the intention 
to vest as great an estate as it can, ought to prevail rather than 
the grant should be void. In this case a fee would be taken, but it 


198. & M. 431; 5 Iredell, 297, 301. 

. 11 Barb. 31; 9 Beav. 389; 4 Rail. Cas. 235 ; 10 Jur. 364; 4 Mylne & C. 
116. 

311 Wend. 151. 

* 11 Barb. 31; 18 Wend. 9; 5 Paige, 137 ; 4 Hill, 143. 

52 Am. Rail. Cas, 526. 

62 Am. Rail. Cas. 396; 2 N. H. 25. 
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would be liable to be determined by some act or event circumscrib- 
ing its continuance or extent, such as its appropriation to a dif- 
ferent use than that for which it was taken, its abandonment, or a 
dissolution of the corporation. ‘This would be a qualified base or 
determinable fee.! If the statute should use the word fee alone, 
it would not necessarily vest the absolute qualities of a fee, for 
the words fee simple and fee (which may be a base fee) are often 
used as convertible terms.2 ; 

Where a fee is vested in so many words, that fee must be con- 
sidered as vested only for the purposes of the road, and when those 
purposes are abandoned, the land reverts to the grantor.’ The 
power of the legislature extends no further, and can effect nothing 
greater, whether it uses the words that are applicable to an absolute 
or a limited estate. 


Mode of Conveying Real Estate. — Railroads like individuals 
can dispose of their real estate only by deed.4 They can make 
every species of deed.5 The power to convey is usually vested 
in a board of managers, or certain officers who have the control of 
the affairs.6 When this is the case, the stockholders cannot 
authorize the making of a deed? Although the power to convey 
is vested in a board of directors, yet the affixing of the seal may 
be done by a less number, if done by the direction of a legal 
quorum.® Any seal may be affixed which has been adopted for 
the occasion.? In the southern and western States a flourish !° 
of the pen will answer the purpose of a seal.!' The seal is primd 
facie evidence of its being legally affixed.'"* The conveyance may 
be effected by an agent appointed by a majority vote, 'S the old com- 
mon law mode of appointing having long since fallen into disuse," 
The ceremony of delivery is unnecessary to complete the execution 
of the deed. The simple affixing of the seal with the intent to 
pass the estate is all that is required.!® 


Conveyance of their Personal Property.— Railroads have the 
same power over their personal property as an individual, the 
statutes of mortmain having never extended to this part of their 
possessions. '¢& 

In this country they are sometimes restrained by statutes as to 
how much they shall hold,'? but in the absence of any restrictions 


1 4 Kent, Com, 9. ® Ang. & Am. Corp. 215. 
211 Barb. 28; 4 Kent, Com. 4, n. 10 Ib. 152 
s.; 5 T. 107. 1 Tb. 158. 
8 12 Wend. 373. 12 Tb. 158. 
* Ang. & Am. Corp. 217. 13] John. 65. 
5 Ib. 218, 1# Ang.& Am. Corp. 217. 
€ Ib. 220. '® Tb. 161. 
7 Ib. 220, n. 3. 'é Kyd, Corp. 104. 


8 Ib. 220. 17 3 Md. Ch. 119. 
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they seem to be confined to no limits. They have a power inci- 
dental to that of collecting debts, to acquire stock in other com- 
panies not as a permanent investment, but to turn into money by 
sale.' But moneys authorized to be raised for specific purposes, 
cannot even by a vote of the stockholders be diverted to any other 
use.2. The power to dispose of their personal property, includes 
the disposal of notes, bonds, mortgages, cars, coal, stock, and the 
iron not attached to the track. All these they can assign at least 
for the payment of their debts.3. This power is restricted in some 
of the States, as in New York for instance, where no corporation 
can assign its property with contemplation of insolvency.4 This 
restriction was imposed to protect creditors from fraud. A receiver 
in such cases is appointed to take the profits and distribute the 
property equally among them.5 

But unless so restricted, they have the power like individuals to 
make preferences among their creditors.’ In New York, no con- 
veyance of over the value of one hundred dollars is valid unless 
authorized by a previous resolution of the board of directors.’ 





The power that a Railway has over its Stock. —In order to 
explain this correctly, it will be necessary to examine briefly 
the organic elements of a corporation, and the relation that 
subsequently exists between it and its stockholders. Its crea- 
tion is an act usually regulated by statutory provisions. Com- 
missioners are appointed to open books for subscription, who act 
as the agents of the government,? delegated with the power of 
distributing the steck and fixing the day of the election for directors. 
Only one of the powers they exercise comes within the scope of 
our subject — that of distributing the stock ; a species of convey- 
ance which though not effected by the company nor its agents, 
nevertheless binds it as effectually as if authorized by the directors 
subsequently elected. After the requisite number of subscribers 
has been secured, the stock is apportioned among them by a major- 
ity vote of the commissioners.'!? The commissioners are either 
vested with a discretionary power of distribution, or expressly 
empowered to apportion it in a certain way ; but in the absence 
of such statutory provisions, they must distribute it equally among 
the subscribers.'!' When vested with a discretionary power, they 


*1R.L1. R. 347. 

27 Hare, 114. 

36 Gill & John. 205; 11 Vt. 385; 4 Ark. 304. 

#3 Wend. 13. 

5 Rev. St. N. Y. 603, 604; Rev. St. N. Y. 147, p. 129. 
6 6 Conn. 233; 8 Ib. 505; 6 Gill & John. 205; 18. & M. Ch. 208. 
7 5 N. Y. Rev. St. 393, (8). 

8 N. Y. Rev. St. 64, 

92 Am. Rail. Cas. 542. 

10 2 Ibid. 484, 492. 

11 2 Ibid. 545, 
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may apportion a part to their own interest.1 The subscribers 
have assumed no responsibility, and can claim no right as a cor- 
porator, till the stock has been apportioned,? at the happening of 
which event the contract is completed, and the corporation as- 
sumes a real existence *—* a local habitation and a name.” 

In consequence of this contract a peculiar relation arises be- 
tween the stockholder and the corporation. He is indebted to it 
in the amount subscribed, and according to the terms of the sub- 
scription as prescribed by the charter. Upon the other hand, the 
corperation cannot affect this responsibility by tranferring it to 
another corporation, nor by engaging in any enterprise not within 
the scope of its charter.4 

If the subscription is to be paid in by instalments, then he has 
made an implied promise to pay each one when it falls due. This 
promise can be legally enforced against his property like any 
other obligation.6 But in the absence of any provision to the 
contrary, it does not create a lien upon the stock.’ By the 
conveyance which the commissioners made in the apportion- 
ment, the stock in that form has passed from the possession and 
control of the corporation, and nothing but its par value is due ; 8 
which is due like any common debt. If the charter gives any 
extraordinary power of enforcing payment, as by lien upon or for- 
feiture of the stock, the corporation does not lose in consequence 
of this its common law remedy. This power is to be regarded as 
accumulation to the legal one naturally possessed.® 

In order to facilitate the transaction of business, nearly all com- 
panies are now empowered to demand payment of the share 
under a penalty of forfeiture.!° On failure of payment, the com- 
pany can seize upon the shares, by taking the necessary sieps of 
a notice and public sale, or it may waive this remedy and proceed 
to take the debt out of the subscribers property."' It may be 
safely laid down as a general proposition, that whatever stock a 
company has any right to, whether that left undistributed by the 
commissioners, or that obtained by forfeiture, or by levy and 
sale under judgment of the common law, it has the incidental 
power to convey that right to any one, or in any manner known to 
the law. It has the right to convey shares in payment for the con- 


12Am Rail. Cas. 539, 550. 

2 2 Ibid. 545. 

3 2 Ibid. 542; 39 Me. 394. 

5 Hill, 883 ; 9 La. 381 ; 27 Miss. 518. 
2 Am. Rail. Cas. 16. 

2 Ibid. 1. 

Ang. & Am. Corp. 439; 8 Pick. 95. 

8 2 Am. Rail. Cas. 124. 

® 18 Barb. 298. 

t0 | Am. Rail. Cas, 31. 

1213 Ll. 514; 2 Am. Rail. Cas. 131; 21 Wend. 297; 2 Hill, 127. 
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struction of its track,t or for any purpose within the legitimate 
aims of its creation. It can convey shares for a note, and sue the 
note in its own name.? It can delegate the power of transferring 
its shares.2> ‘The conveyance is usually effected by entry upon the 
books and delivery of certificate.4 The shares represented by 
this certficate, are not chattels in the strict meaning of the word, 
neithér are they choses in action, since they never can be reduced 
to possession, but are merely evidence of property,® or demands 
of dividends as they fall due.® 

This certificate may be transferred from hand to hand by in- 
dorsement,? and the new owner will be entitled to have the 
shares transferred on the books.® 





And now having analyzed and discussed this subject in the order 
proposed, having shown the authorities by which it must eventually 
be governed, and having examined the reasons by which those 
authorities themselves are sustained, we take leave of it, with many 
regrets at the imperfections of our work, which has been for the 
most part over untrodden ground, 


11 Am. Rail. Cas. 195, 

1 Ibid. 226, 

3 Am. Law Reg. 146. 

17 Mass. 243; 8 Pick. 98. 

Ang. & Am. Corp. 460. 

9 Ves. 177 ; 4 Ibid. 751 ; 4 Ala. 753. 
73 Am. Law Reg. 165; 22 Wend. 362. 
8 5 Barr, 345; 11 Shep. 256. 
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Kentucky. Circuit Court of Fayette County. August 
Term, 1857. 


Hacan v. Duprey. 


A State court cannot exercise the power to naturalize aliens by virtue of 
the Act of Congress of 1802, unless te State have also conferred that 
power upon the court. 


Tuts action was brought by Hagan to recover damages 
of Dudley for denying him the privilege of voting at the 
second election precinct in the city of Lexington, at the 
late August election. ‘The petition alleged that the plain- . 
tiff is a free white male person above the age of twenty- 
one years, who had continuously resided one year next 
preceding the election in the second election precinct in the 
city of Lexington, and had on the 24th of July, 1857, 
been naturalized under the act of Congress, by the city 
court of Lexington; all of which was proven to the satis- 
faction of the judges and the defendant: and that the 
judges differed in opinion as to the plaintiff’s right to 
vote, and that duty devolved upon the defendant, as 
sheriff, and that the defendant, with the intent unlaw- 
fully to deprive the plaintiff of the exercise of his right 
to vote, wilfully and knowingly prevented him from vot- 
ing. 

Goop.or, J.— The second cause of demurrer involves 
a very grave question, the decision of which I would wil- 
lingly avoid, if the case before me permitted it. It calls 
in question the uniform action of many of the State courts 
for more than half.a century, and involves the elective 
right of a large number of persons, who have heretofore 
been considered legal voters, as also extensive rights of 
property. But still, if all this action has been without law- 
ful authority, and all these supposed rights unfounded in 
law, | have no right to make the defendant the victim of 
it, and he has a right to demand my best judgment upon 
the legality of his conduct, irrespective of this usage, or 
how it may aflect others. ‘The question upon this cause of 
demurrer arises under a proper construction of wyitten 
laws, and no length of usage or practice against the law 
can abrogate or modify it —but can at most only furnish 
persuasive evidence of what the law is, and inspire caution 
in reaching a different conclusion. A contrary doctrine 
would subvert the foundation of all law, and enable usage 
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against law to repeal or abrogate it. Let us proceed, then, 
in the light of a fair exposition of the written laws, aided 
by authoritative judicial exposition, to examine this ques- 
tion. . 

‘The city court of Lexington, created by the act incor- 
porating that city, is constituted a court of record, with a 
seal and clerk, and is vested with a limited common law 
jurisdiction in certain cases arising within the city limits. 
Its various subjects of jurisdiction are specifically enume- 
rated in the charter, and embrace common law mis- 
demeanors, penal statutes, and ordinances, —the arrest 
and binding over of criminals for final trial in the cireuit 
court, and the civil jurisdiction of a justice of the peace. 
It possesses under the State law no jurisdiction beyond 
what is enumerated in the charter, and it may be safely 
assumed that the right to admit aliens to citizenship is not 
one of its enumerated cases of jurisdiction, and one which, 
if it possesses any power or authoritydn this respect, it 
derives from the act of congress, approved 12th April, 1802, 
and not from any law of the State, either granting or allow- 
ing it. 

Waiving the question whether this city court, with its 
limited, local common law jurisdiction, is a court of “ Com- 
mon Law jurisdiction” within the meaning of the act 
above referred to, of which I have serious doubts, the more 
important question arises, has congress, under the Con- 
stitution, the power to confer this authority or jurisdiction 
upon the city court of Lexington, and this involves the 
further inquiry as to the nature of the power exercised in 
naturalizing aliens under the act of congress. 

By recurring to the act of 1802, it will be perceived that 
the determination of the question, whether or not an alien 
shall become a citizen, is referred to a court of record, 
having a seal and clerk and common law jurisdiction, and 
before such court the alien must appear and satisfy the 
court that he has two years previously, before a similar 
court or its clerk, declared his intention to become a citizen 
of the United States, and shall further satisfy the court, by 
proofs, that he has resided five years in the United States, 
one year preceding his application in the State where he 
applies, that he has behaved as a person of good moral 
character, is attached to the principles of the Constitution 
of the United Sates, and well disposed to the good order 
and happiness of the same, and it is upon the courts 
finding all these facts in favor of the applicant, that it is 
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authorized to admit him to citizenship, by administering to 
him the oath of allegiance to the government of the 
United States. Here, then, is an application that is to be 
made to a court, in which witnesses are to be sworn, law and 
fact decided, constituting every element of a judicial case. 
And is it not clearly such? In the case of Gorham 
v. Luckett, 6 B. Monroe, Judge Marshall says : “ Wheneve: 
a matter is referred to a court, involving the finding of a fact 
or decision of a question of law, the power is judicial.” 
Hence it has been held in this State that the appoint- 
ment of an administrator, removal of a jailer, or guardian, 
the ex parte probate of a deed when required to be done in 
court, are judicial and not ministerial or executive acts. 
But the authority of the Supreme Court of the United 
States upon this precise question is clear and decisive. In 
the case of Spratt v. Spratt, 4 Peters, the question directly 
arose upon the character of this process of naturalization. 
In that case the record of naturalization did not show that all 
the requisites of the statute had been complied with, ex- 
cept from general recitals in the certificates, and it was 
argued by Coxe that the process of naturalization was 
ministerial and not judicial, and being ministerial, in the 
absence of proof that every step was regular, the certificate 
was void, and did not constitute the holder a citizen. On 
the other hand it was argued by Jones and Key that the 
process was judicial, and being such, every presumption 
should be made in order to support it, &e. Upon this ques- 
tion, Ch. J. Marshall, in delivering the opinion of the court, 
said: “'The various acts upon the subject submit the deci- 
sion of the rights of aliens to admission as citizens to courts 
of record. ‘They are to receive testimony, to compare it 
with the laws, and to judge on both law and fact. This 
judgment is entered on record, as the judgment of the 
court. It seems to us, if it be in legal form, to close all 
inquiry, and, like every other judgment, to be complete 
evidence of its own validity.” 

On such conclusive authority, I am not at liberty, there- 
fore, to reach any other conclusion than that the process 
of naturalization is judicial, and can only be entertained 
by courts having jurisdiction to do so. 

The question remains, is it competent for congress, 
under the Constitution, to confer jurisdiction upon the 
State courts? In the consideration of this question, it is 
to be assumed that the power of congress over the sub- 
ject of naturalization is plenary and exclusive, and that 
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the States possess no authority, independent or con- 
current, in relation to it. Chirac v. Chirac, 2 Wheat. 
229; 2 Story, Const., sec. 1102. Being a subject then 
within the exclusive jurisdiction of congress, which has 
been regulated by a law of congress, constituting them 
judicial cases, it might be well asked if the judicial 

ower of the United States over them was not alike exclu- 
sive? But I do not consider it necessary to discuss this 
question. If it be conceded that the State courts may 
exercise a concurrent jurisdiction, the conclusion must 
be the same. Congress may permit this concurrence of 
jurisdiction, but cannot confer it. The government of the 
United States is one of limited powers, and can only exer- 
cise such as are plainly granted or are necessary to execute 
the granted powers. It has authority to vest its judicial 
power in United States courts, and there is no grant of 
power to vest any portion of it in State courts. Nor does 
it possess any such implied power. It has express authority 
to create courts of its own, ad libitum, and it would be difh- 
cult to imagine a necessity in this respect which it could 
not supply from its own plainly granted powers. But this 
question has been so directly and authoritatively settled 
both by the supreme court of the United States and the 
court of appeals of Kentucky, as to leave it no longer an 
open question. In the case of Houston v. Moore, 5 Wheat. 
27, Justice Washington says: “'There are many acts of 
Congress which permit jurisdiction over the offences therein 
described to be exercised by State magistrates and courts, 
not, I presume, because such permission was considered to 
be necessary under the Constitution in order to vest a con- 
current jurisdiction in those tribunals; but because with- 
out it, the jurisdiction was exclusively vested in national 
courts by the judiciary act, and consequently could not be 
otherwise exercised by the State courts; for I hold it to be 
perfectly clear that Congress cannot confer jurisdiction upon 
any courts but such as exist under the Constitution and 
laws of the United States; although the State courts may 
exercise jurisdiction on cases authorized by the laws of the 
State, and not prohibited by the exclusive jurisdiction of 
the federal courts. See also Martin’s lessee v. Hunter, 1 
Wheat. 304; 1 Peters, 546. 

In the case of Haney v. Sharp, 1 Dana, 422, which was a 
proceeding in the State court to enforce a penalty under 
an act of congress, Ch. J. Robertson says: “ The courts of 
this State, deriving their jurisdiction as they do from the 
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authority of the State, cannot take cognizance of a penal 
case arising under an act of congress, unless some law of 
this Commonwealth had given the right to do so; and the 
general government had by act of congress also consented. 
In such a case as this, no tribunal of the State has inherent 
or concurrent jurisdiction,” &c. See also United States v. 
Lathrop, 17 Johns. 4; Jackson v. Row, Leigh’s Va. Re- 
ports, Ex parte Pool, ib. All of these cases proceed upon 
the distinct ground, that in the absence of State law, con- 
gress cannot confer jurisdiction upon the State courts. 
It can only permit State courts which are competent for 
the purpose, and have an inherent jurisdiction adequate 
to the case, to entertain suits in the given cases. And no 
respectable authority has been found to the contrary. But 
Iam referred to the following expression, which is to be 
found in the opinion of Judge Story, in the case of Prigg 
v. Pennsylvania, 16 Peters, 722: “ As to the authority, so 
conferred upon State magistrates, (by the first Fugitive 
Slave Law), whilst a difference of opinion has existed and 

may still exist on the first point, none is entertained by this 
court, that State magistrates may, if they choose, exercise 
that authority, unless prohibited by State legislation.” I 
see nothing new or conflicting in this. By referring to the 
opinion at length, it will be seen that the court expressly 
recognized the jurisdiction of the State magistrates over 
the case under State law, and in this dictum no allusion 
was had to the question under consideration, but to the 
other and different one, whether congress could compel a 
State magistrate to exercise his State jurisdiction, where 
it was necessary to carry into effect the provisions of the 
United States Constitution, or an act of congress, and 
the only point decided was, that it was optional with 
the State magistrates, even though they had jurisdiction, 
to do so. Such is not the doctrine in regard to the federal 
judiciary, in the execution of the laws of congress or the 
State judiciary, in regard to State laws. Parties having 
a right to invoke their action may demand it, and the 
court has no right to decline it. Their duty is not 
optional, but imperative. Nor is it to be inferred from 
this dictum, that it was intended by the court to sanction 
the doctrine, that the action of a State court, although 
authorized by an act of congress—yet for the want of 
State legislation, without jurisdiction — possessed any va- 
lidity whatever. 

Upon this subject, Judge Trimble, in the case of Elliott 
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v. Piersol, 1 Peters, 340, says: “ Where a court has juris- 
diction, it has a right to decide every question which 
occurs in the cause, and whether its decision be correct or 
otherwise, its judgment, until reversed, is regarded as bind- 
ing in every other court. But if it act without jurisdiction, 
its judgment and orders are regarded as nullities. They 
are not voidable, but simply void, and form no bar to a re- 
covery sought, even prior to a reversal, in opposition to them. 
They constitute no justification, and all persons concerned 
in executing such judgments or sentences are considered 
in law as trespassers. This distinction runs through all 
the cases on the subject, and it proves that the jurisdiction 
of any court exercising authority over the subject may be 
inquired into, in any court, when the proceedings of the 
former are relied on, and brought before the latter, by the 
party claiming the benefit of such proceedings.” 

Again, I am referred to the case of Campbell v. Gordon, 6 
Cranch, 176, and Stark v. Chesapeake Ins. Co.,7 Cranch, 420, 
and divers decisions in the State courts of Virginia, New 
York, Maryland, and South Carolina, as in conflict with the 
views here expressed. A very brief examination will show 
that these cases have no bearing upon the question. First, 
it is to be remarked, that in none of them is this question 
alluded to or decided. Secondly, it did not arise in any 
of them. In the case of Campbell v. Gordon, the alien was 
naturalized in a district court of Virginia, and in the 
case of Stark v. The Chesapeake Ins. Co., the naturalization 
took place in a court of Pennsylvania, and in the other cases 
the naturalization took place in the State courts of the 
respective States in which they are reported. All these 
naturalizing courts were courts of general common law 
jurisdiction, and all of them had jurisdiction under a State 
statute passed before the adoption of the federal constitu- 
tion. Now, although the laws of congress superseded 
these several State statutes as to the mode of constituting 
alien citizens, they did not in express terms take away this 
antecedent jurisdiction of the State courts, but in express 
terms authorized its exercise. 

Now the question whether the State courts can exercise 
an antecedent jurisdiction, concurrently with the United 
States courts, upon those subjects over which congress, 
under the Constitution, has the exclusive power of legisla- 
tion, is very different from the one, whether congress can 
confer jurisdiction in the same class of cases upon the 
State courts which never had such antecedent jurisdiction, 
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and none subsequently conferred by State law. Respect- 
able authority may be found in support of the former 
proposition, (such as Collett v. Collett, 2 Dallas, 294, and 
the cases I am considering,) whilst nothing beyond a loose 
and inconsiderate practice has been referred to or found 
in support of the latter proposition. And must I give 
such authoritative weight to this practice, as to mulct a 
citizen in damages for disregarding it as having the force 
of law, and that, too, in the face of the decision of the 
supreme court of the United States and court of appeals 
of Kentucky before quoted? I think not. 

In discussing the question whether it was competent for 
congress under the Constitution to confer jurisdiction upon 
the State courts, I do not intend to be understood as decid- 
ing that it has in express terms done so by the act of 1802, 
or that the framers of that act, in referring these applications 
to certain State courts, intended any more than to waive 
the exclusive jurisdiction of the United States courts, and to 
permit those State courts which could rightfully do so to ex- 
ercise a concurrent jurisdiction. And this latter is probably 
the correct construction. I have considered this question 
of constitutional power, because the plaintifi’s counsel relied 
upon it to sustain his title to citizenship, and also because 
in the absence of State law giving jurisdiction, it might be 
implied from the language of the act of 1802. A decision 
against the power that negatives the implied jurisdiction 
was attempted to be given in express terms, and disposes 
of the plaintifl’s title to citizenship without settling the 
proper construction of the act of 1802 in this respect, and 
therefore also without determining whether it is or not 
constitutional. 
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Superior Court of Suffolk County. Term, 1857. 
BEFORE THE FULL BENCH. 
[Reported by L. H. Bourett, Esq.) 
N. F. Tenney, ef al. v. B. E. Watcort, et al. 
The drawer of a check is liable to the holder thereof for value, alihough 
it was drawn for the accommodation of the payee, and this was known to 
the holder when he cashed it for the payee, and the holder did not pre- 


sent itto the bank until four months after it was due, and until afier 
the payee had become insolvent, the baok still remaining solvent. 





Contract on the following check : 
“Granite Bank. Boston, 19 June, 1855. 


Pay to Walcott and Co., or bearer, Three hundred and 
fifty dollars. Payable 19th July, *55. 
To the Cashier. Watcorr & Co. 


(Endorsed) B. E. Putien.” 


The plaintiffs cashed the check for Pullen, he informing 
them that it was drawn for his accommodation, and promis- 
ing to take it up himself without presentment, at maturity. 
After maturity, the plaintiffs delayed presentment on like 
promises, until Nov. 27, 1855, when payment was refused 
and notice given to the drawers. In the meantime Pullen 
had become insolvent. At the date and maturity of the fe 
check, defendants had on deposit $29.96, which they with- . 
drew before presentment. 

Defence, that the check was not duly presented, and 
defendants had lost their remedy over against Pullen. 

Nasu, J.— Whether checks are ante-dated, post-dated, or 
drawn payable at a particular time, the same rule applies. 
If this was a common business check, there could no ques- 
tion arise. ‘The drawer of a check is treated as in some 
sort the principal debtor, and he is not discharged by any 
laches of the holder, in not making due presentment there- 
of, or in not giving him notice of the dishonor, unless he 
has suffered some loss by the intermediate failure of the 
bank, the depositary of his funds, and then only pro tanto. 
Story, Prom. Notes, §§ 492-498. 

The drawer is not a surety, but the principal debtor, as 
much as the maker of a promissory note. A check is the 
acknowledgment of a certain sum due, and is an absolute 
appropriation, (though not an assignment), of so much 
money in the hands of the bank, and there it ought to 
remain until called for, and the drawer cannot complain 
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unless he actually suffers by the intermediate failure of 
the bank. 4 Kent, Com. 549, n., 4th ed. Hence he is at 
all times, within the statute of limitations, liable to pay 
the same, if the holder can show that there has been no 
intermediate loss of the fund. So if the drawer, at the 
date of the check, or at the time of its presentment for 
payment, had no funds in the bank, or if after drawing 
the check, and before its presentment for payment and dis- 
honor, he had withdrawn his funds, the drawer would re- 
main liable to pay the check notwithstanding the lapse of 
time. Story, Prom. Notes, § 498. Drawing without funds 
is an actual or constructive fraud on the holders of the 
check; and a subsequent withdrawal of funds is a mani- 
fest wrong, as it subtracts the very money already appro- 
priated for its payment. In the matter of Brown, 2 Story, 
016. Partial funds are the same as no funds. The check 
is an entirety; the bank is not bound to pay unless in full 
funds, and the holder is no more bound to accept, than the 
bank to make, partial payment. ‘The check is the bank’s 
voucher, which the bank cannot have, nor the holder safely 
part with, without full payment. Ib. 

The only risk the holder of a check runs, by delay in 
presentment, is that of the failure of the depositary of the 
fund on which it is drawn. This is the rule laid down in 
nearly all the text books, though there are some loose ex- 
pressions used in developing the analogies of checks and 
bills of exchange, and the only rule deducible from the 
cases. Taylor v. Wilson 11 Met. 44. 

Strictly speaking, a check is not due until it is demand- 
ed, nor overdue until presented and refused. Hence a 
bona fide purchaser, for a valuable consideration, “ long 
after its date,” will not be affected by fraud in obtaining it 
from the drawer, or entire failure of consideration between 
the drawer and the person to whom he originally delivered 
it. Story, Prom. Notes, § 491. 

If then this was an ordinary check, the defendants, as 
drawers, would be liable, because there has intervened no 
failure of the bank, and because they had no funds, or 
what is tantamount, only partial funds, and those -with- 
drawn, and consequently have suffered no loss by the de- 
positary. 

But the fact that it was an accommodation check, and 
known to the plaintiffs to be such, makes no difference. 
When it came duly into the hands of the plaintiffs, it 
became clothed with precisely the same attributes as a 
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business check, and retained them through all subsequent 
stages, irrespective of the relations of the drawer to other 
parties to the instrument, or to strangers. 

And this results from a principle applicable to all negoti- 
able accommodation paper. The very object of all accom- 
modation paper is to enable the parties thereto, by a sale 
or other negotiation thereof, to obtain for it free credit and 
circulation; and this object would be wholly frustrated, 
unless the purchasers, or other holders for value, could hold 
such instruments by as firm and valid a title as if they 
were founded in a real business transaction. Story, Prom. 
Notes, § 194; Thompson v. Shepherd, 12 Met. 311. The 
drawers of such checks, the makers of such promissory 
notes, and the parties to such bills of exchange, must pro- 
tect themselves by indemnity or security from the parties 
accommodated. For when once a validity has attached to 
such instruments in the hands of proper holders, they re- 
tain the same through all subsequent transfers and negoti- 
ations, with or without notice, and are subject to the same 
rules as ordinary business paper. 

Judgment on the verdict for the plaintiffs. 


Thomas H. Russell, for the plaintiffs. 
Lorenzo 8. Oragin, Jr., for the defendants. 








Neits P. Pererson v. Georce Grsson. 


Shipping articles describing ‘* a voyage from Liverpool to Havana, thence 
(if required) to any ports or places in the West Indies, or wherever 
freight may offer, and back to a final port of discharge in the United 
Kingdom, or for a term not to exceed twelve months,” do not cover a 
voyage from the West Indies to Boston and back during said period. 
Contract for mariner’s wages. Answer, forfeiture by de- 
sertion. Replication, no desertion, because the vessel was 
on a voyage not described in the contract of the shipping 
articles. The voyage therein described was: “On a 
voyage from Liverpool to Havana, thence (if required) to 
any ports or places in the West Indies, or wherever freight 
may offer, and back to a final port of discharge in the 
United Kingdom, or for a term not to exceed twelve 
months.” 
Plaintiff shipped at Havana; the vessel not being able 
to get freight there, sailed to Mansanilla, there engaged 
freight, and while it was being got ready, took a cargo to 
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Boston, where plaintiff left the vessel, which afterwards 
went back to Mansanilla, took the freight contracted for, 
and returned to the United Kingdom within the twelve 
months. 

Nasu, J.— Was the voyage to Boston covered by the 
shipping articles? If so, it must be by force of the clauses, 
“wherever freight may offer,’ or “for a term not to ex- 
ceed twelve months.” 

Courts of common law, as well as admiralty courts, 
endeavor to construe the contracts of seamen, so that they 
shall know, as exactly as practicable, the precise voyage, the 
probable time, and the regions of the globe, for which they 
ship; and, although the common law courts are more 
strictly bound by the letter of the contract, and cannot ex- 
ercise the “liberal equity” of the admiralty courts, in en- 
forcing or disregarding stipulations in favor of these “ wards 
of the admiralty,” yet they will protect them against inde- 
finite and catching language. Parsons, Merc. Law, 386. 
The legislation, moreover, of the great commercial nations 
provides that the shipping articles must describe accurately 
the voyage and the terms on which each seaman ships. 
1 U. 8S. Stat. 131. The provisions of the English mer- 
chant shipping act of 1854, 17 and 18 Vict. ch. 104, require 
that the articles shall mention “the nature, and, as far as 
practicable, the duration of the intended voyage or engage- 
ment.” 

In carrying out this policy and the spirit of these enact- 
ments, courts have always rejected as nullities such sweep- 
ing generalities as the following, when superadded to the 
more specific description of the voyage, viz. “or elsewhere ;” 
The George Home, 1 Hagg. 248; Ely v. Peck, 7 Conn. 239; 
Brown v. Jones, 2 Gall. 477; “or any other port or ports to 
which the master should see fit to go to procure a cargo; 
Smith v. The Brookline, 8 Law Rep. 70; “or other parts of 
the Pacific Ocean; Wape v. Hemmenway, 18 Law Rep. 390. 

It is quite evident that the clause “or wherever freight 
may ofler,’ comes nearly in the same category, and at 
most must be construed as entirely subordinate to the 
specific voyage described and limited according to the 
nature of the port or ports of destination, varying in 
different parts of the globe, and the well established 
usages of commerce; otherwise it would amount to that 
“universal alibi,” referred to by Lord Stowell, in striking 
out “elsewhere” as forming no part of description of a 
voyage. The Varuna, 18 Law Rep. 437. 

It is still more evident that the clause “for a term not 
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to exceed twelve months,” cannot be considered as an in- 
dependent and separate general hiring for that period of 
time, irrespective of the specific voyage, as such a construc- 
tion would contravene the express provisions of the mer- 
chant shipping act, which requires that the articles shall 
mention both “the nature and the duration of the voyage 
or engagement.” The course and the time are both of the 
essence of the contract. ‘The mention of the time is merely 
a further subsidiary description or limitation of the specific 
voyage already described, and not the substitution of an 
independent alternative contract. The Varuna, ib. 

Does then a contract stipulating for a voyage to Havana, 
thence to ports in the West Indies, and back to the 
home port, authorize the interpolation of the voyage to 
Boston and back? Without relying upon the fact that 
freight had offered and been contracted for, and thereby 
the letter of this clause had been fulfilled, we think it does 
not. There is nothing in the usages of trade, or the pro- 
per construction of these articles, that would justify us in 
not considering such voyage a departure, and the substitu- 
tion of a new and independent voyage not covered by 
the contract, and in no way ancillary to the’ main voyage 
therein described. The original contract then was termi- 
nated, the leaving the ship was not desertion, and there 
was no forfeiture; and, on the agreed statement of facts, 
judgment is to be entered for the plaintiff. 


A. Jackson, Jr., for plaintiff. 
C. A. Welch, for defendant. 






Propur’s Mutvat Insurance Company v. JOHNSON. 


(Condensed. } 
Surrender of policy — Assessments. 


A mutual insurance’ company, that has given up the 
premium note and accepted a surrender of the policy, be- 
fore the expiration of the term insured, on payment of all 
assessments then claimed by the company, cannot recover 
an assessment subsequently laid to cover losses existing at 
the time of such surrender, and then known to but disputed 
by the company, there being no fraud, misrepresentation, 
or mistake of fact in the transaction; whether said assess- 
ment is considered as laid upon the note as remaining 
valid for that purpose, or upon the general statutory liabil- 
ity of the insured, under Rev. Sts., ch. 37, §31. 


J. W. Beard, for plaintiffs. 
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Recent Lnglish Cases. 
[Condensed from the Law Times. ] 


House of Lords. 


EpinpureGa, Pertn anp Dunper Rattway Co. v. Pariuir. 
Contract, whether absolute or conditional — Railway company. 


AN existing railway company having applied for an act of par- 
liament to enable them to build a branch line, made an agreement 
with the defendant in error, who owned land through which their 
proposed line would pass, by which: 1. The defendant agreed to 
withdraw his opposition. 2. The company agreed to ‘ acquire the 
whole ground and premises (of the defendant) and make payment 
of the sum of 11,500/. in full of the price thereof and all claims of 
the defendant,” &c. 3. The company agreed to pay said sum to 
the defendant “at the first term of Martinmas or Whitsunday, after 
the said company, on obtaining their act of parliament, shall have 
begun to execute any part of the said railway,” &c. The act was 
passed, but the company never made or began to make the rail- 
way. Held, on a bill for specific performance, (reversing the 
decision of the Court of Sessions,) that the agreement was condi- 
tional upon the company’s beginning to build their railway. 


Boyse v. Rossporoveu. 
Will — Undue influence. 


Undue influence to vitiate a will must consist either in fraud or 
coercion ; including under the former term, all misstatements to the 
testator in relation to his kinsmen which would tend to create 
aversion ; and under the latter, whatever powers a person in vigor- 
ous health may possess over one enfeebled by disease. 

If the testator be shown to have possessed a sound disposing 
mind, it is not enough for the party alleging undue influence to 
show that the will was executed under circumstances consistent 
with the hypothesis of its having been obtained by undue influence, 
but he must make it appear that the circumstances exclude a con- 


trary hypothesis. 


Grey v. PEARSON. 
Will — Devise — Limitation over on a double contingency — Construction. 


Jn construing wills, statutes, and all written instruments, the 
grammatical and ordinary sense of the words is to be adhered to, 
unless that would lead to some absurdity, or to some repugnance or 
inconsistency with the rest of the instrument, in which case, the 
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ordinary sense may be modified so far as to avoid such absurdity 
or inconsistency. 

An estate was devised in trust for A. and the heirs of his body; 
but in case he should die under twenty-one and without issue, then 
over. A. attained the age of twenty-one and died without issue. 
Held, (per the Lord Chancellor and Lord Wensleydale, Lord St. 
Leonards dissenting,) that the ordinary meaning of the words 
was plain and consistent, and that the devise over could not take 
effect unless A. died both under age and without issue. It seems 
that Brownsword v. Edwards, 2 Ves. sen. 243, is overruled by 
Doe v. Jessep, 12 East, 288. 


MaGpALen Coiuece v. ATTORNEY GENERAL. 
Charities — Statute of limitations. 


The statute of limitations, 3 and 4 Will. 4, ch. 27, §§ 2, 24 and 
25, provides that no person shall bring an action to recover any 
land or rent, but within twenty years next after the time to bring 
such action shall have first accrued ; that no person claiming land 
in equity shall bring any suit to recover the same but within the 
period during which he might have brought an action to recover 
the same, if he had been entitled at law and not in equity ; and 
that when any land shall be vested in a trustee upon any express 
trust, the right of the cestui que trust to bring a suit against the 
trustee shall be deemed to have first accrued when the land shall 
have been conveyed to a purchaser for a valuable consideration, 
and then only as against said purchaser, and any person claiming 
under him. Held, that the poor of a parish are “ persons ” within 
this statute, and that a bill on their behalf by the attorney general 
to set aside a sale of land held in trust for their benefit, must be 
filed within twenty years after the time of sale. 


Judicial Committee of the Privy Council. 
Bremer v. FREEMAN. 
Conflict of laws — Domicil and its effect on execution of will. 


The law of the testator’s domicil at the time of making his will 
and of his death, must govern the form and solemnities of the instru- 
ment. Where the domicil is changed after the will is made, it 
seems, that the law of the testator’s domicil, at the time of his death, 
must govern. 

Where the evidence upon a point of foreign law is conflicting, 
the court must examine and decide for itself upon that law, from 
its books and decisions. 

In this case, held, affirming the decision of the Prerogative 
Court, (see 19 Law Reporter, 519,) that the testator’s domicil was 
in France. But, (reversing that decision), that the French law does 
not require the authorization of the emperor to the domicil of a 
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foreigner, in order to enable the latter to make a will. Therefore 
the will in this case, not being made in conformity with the law of 
France, is invalid. 


Tue ArieL. 
Prize — Boni fide sale of vessel. 


E., a Russian subject, shortly before and in contemplation of the 
war between Russia and England, sold a ship bond fide and abso- 
lutely to S., a neutral, taking one third of the price down, and 
agreeing to take the residue out of the earnings of the ship. Be- 
fore all the price was paid, the ship was seized as prize. Held 
(reversing the decree of the court of admiralty,) that S. was en- 
titled to restoration. 


Tue Gerasimo. Tue Aspasta. Tre AcHILLEs. 
Prize — National character of territory temporarily occupied, 


The national character of a trader is to be decided, for the pur- 
poses of trabe, by the national character of the place where the trade 
is carried on. But the national character of a place is not changed 
by its being temporarily occupied by the enemy. ‘Thus, where a 
ship seized as prize belonged to an owner residing in Galatz, 
Moldavia, and the Russians, although possessing that country at 
the time, yet disclaimed any intention of changing its national 
character or incoporating it with Russia, restitution was ordered. 


Crown Cases Reserved. 


Rec, v. SHARPE. 
Burial ground — Property in a grave. 


It is a misdemeanor, at common law, to remove a corpse from a 
grave in the burial ground of a dissenting protestant congregation, 
without the license of the proper officers of the congregation, al- 
though the motive of the person so acting may be pious and 
laudabie. 


Rec. v. MILLs. 


False pretences. 


An indictment for obtaining money by false pretences cannot be 
sustained, if the prosecutor at the time of paying the money knew 
the pretence to be false; for the payment must in that case have 
been voluntary. 

VOL, X.— NO. VII. — NEW SERIES. 33 








386 Recent English Cases. 






Ree. v. Lewis. 






Manslaughter — Blow struck by foreigner on the high seas, death in Eng- 
land — Jurisdiction. 





The prisoner, a foreigner, was convicted of the manslaughter of 
A., also a foreigner, who died in England of injuries inflicted at sea 
on board of a foreign ship. Held, that the English court had no 
jurisdiction. 








Rec. v. Hueues. 






Manslaughter — Act of omission. 






The death of A. was caused by the negligent omission of the 
prisoner to place a stage over the mouth of ashaft. Held, that he 
was rightly convicted of manslaughter. 










Rec. v. AuTEY. 





Forgery — Warrant or order for payment of money. 


The dividend warrants of a railway company, signed by the 
secretary and addressed to a banker, required the latter to pay the 
amount to the shareholder or order, and by a note at the bottom, 
required the shareholder’s indorsement, without which, the evi- 
dence was, the warrant would not be paid even to the shareholder 
himself. Held, that a clerk of the company who forged the 
shareholder’s indorsement was rightly convicted of forging a ‘‘ war- 

. rant or order for the payment of money.” ‘The case of Rez v. 
Arscott, 6 Car. & P. 408, distinguished. 












Rec. v. DANGER. 






False pretences — Obtaining valuable security. 


The prisoner, falsely representing that he owned a certain quanti- 
ty of goods, induced the prosecutor to buy them, and accept a bill 
of exchange for the amount of the price, and wrote a bill payable 
to his own order, and addressed to the prosecutor, which the latter 
accepted and returned to the prisoner, who indorsed and discount- 
ed it. 

Held, that the prisoner could not be convicted of obtaining from 
the prosecutor a valuable security by false pretences; because the 
bill was of no value in the prosecutor’s hands, nor had he any pro- 
perty in it or in the paper on which it was written. 














Exchequer Chamber. 






Gray v. LEIDERMAN. 
Sale of goods — Delivery. 


The plaintiffs sold the defendants 200 tons of brimstone, and 3 
agreed to deliver them ‘Ex the first parcel of brimstone we have : 
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in the Tyne on our account.” On the 24th June a cargo arrived 
which the plaintiffs had ordered for a third person, and the latter 
allowed the plaintiffs to dispose of 50 tons. The plaintiffs offered 
to deliver that amount to the defendants, who refused to accept it. 
About a week later another cargo arrived, belonging to the same 
person, who gave the plaintiffs permission to dispose of the whole ; 
and the plaintiffs offered 150 tons to the defendants, who again 
refused. Held, that the plaintiffs had performed their part of the 
contract, and were entitled to damages for the non-acceptance of 


the goods. 


Greaves v. Lecce. 
Contract — Notice — Agent of both parties. 


Where the same broker was employed by the vendor and the 
purchaser, and, by the terms of the contract the name of the vessel 
in which the goods were loaded was to be disclosed, and by a custom 
at the place where the contract was made, such notice may be 
given to the purchaser’s broker ; a notice by the vendor to the com- 
mon broker is sufficient, although the latter did not communicate 
the notice to the purchaser. 


CHasEMORE vt. Ricnarps. 
Right to water — Subterranean streams. 


The plaintiff was a mill owner, and had for more than sixty 
years enjoyed the full use of the river Wandle for turning his mill. 
The defendant, who represented the board of health of the town 
of Croydon, sunk a large well on his own land, whereby much of 
the water which percolated underground through his land and 
supplied the river was cut off, and the supply of water to the mill 
essentially diminished. Held, that the plaintiff could only prescribe 
for the use of such water tributaries of the Wandle as flowed 
above ground, and that the action was not maintainable. Rawstone 
v. Taylor, 11 Exch. 369, and Broadbent vy. Rambsbottom, 25 L. J. 
115, relied upon ; Dickinson v. The Grand Junction Canal Com- 
pany,7 Exch. 282, doubted. (Coleridge J. dissenting, distinguished 
the case of Acton v. Blandell, 12 M. & W. 324.) 


Queen’s Bench. 


MANSELL v. THE QUEEN. 
Challenge of jurors in criminal cases. 


By St. 33 Edw. 1, re-enacted by 6 Geo. 4, c. 50, and the prac- 
tice and construction thereunder, the crown has the right, in capital 
cases, to challenge peremptorily as many jurors as it may choose 
until the panel has been exhausted, when, if the full number has 
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not been obtained, the names of those thus challenged will be 
called over, and the crown must assign cause for challenge. 

When the present plaintiff was about to be tried, one jury was 
out considering their verdict in another case, and the list being 
called over, several jurors were challenged by the prosecutor, and 
a full jury was not obtained; A. the first juror who had been thus 
challenged, was again called, and the counsel for the prosecu- 
tion prayed that he might be ordered to stand by, and the counsel 
for the prisoner prayed that cause of challenge should be shown. 
Thereupon the first jury returned into court, having agreed upon 
their verdict, and the court, on motion of the counsel for the crown, 
ordered A. to stand by, and the names of the jury who had returned 
into court to be read over, which was done, and the number was 
made up from that jury. 

Held, that the panel cannot be considered exhausted, if any 
jurors appear, and are ready to be sworn, before the formation of the 
jury is completed, and therefore there was no error in this proceed- 
ing. Held, also, that the crown may challenge a juryman per- 
emptorily, after he has been called and allowed to pass into the 
box, but before he has been sworn. 


Poovey v. Harapine. 
Principal and surety — Equitable defence. 


The payee of a joint and several promissory note, signed by two 
persons, sued one of them on the note. Plea, that the defendant 
was only surety for the other promissor, and signed solely for his 
accommodation to secure a debt due from the principal debtor to the 
plaintiff, who accepted and received the note with knowledge of this 
fact, and upon the agreement that the defendant should be respon- 
sible only as surety; and that the plaintiff without notice to the 
defendant had, for a good consideration, given time to the principal. 
Under the common law procedure act equitable defences are 
allowed to be set up in suits at law. He/d,on demurrer by plaintiff, 
a good equitable plea, although the fact of suretyship did not appear 
upon the note itself. 


Ree. v. BARNWELL. 
Intimidating a voter. 


St. 17 and 18 Vict. c. 102, § 5, enacts, that any person who shall 
make use of, or threaten any force, or threaten the infliction of any 
injury, damage, harm or loss, or in any other manner practise in- 
timidation upon any person in order to induce him to vote or to 
refrain from voting, shall be deemed guilty of a misdemeanor. 
The defendant was the master of an endowed school, and threat- 
ened a baker, who supplied the school with bread, to withdraw his 
custom if he voted for a certain candidate. Held, a misdemeanor 
under the act. 
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Jor. v. Harvey. 
Fire insurance — Construction of policy. 


A corndealer and seedsman effected insurance upon his “ stock 
in trade, consisting of corn, seed, hay, straw, fixtures and utensils 
in business.” Held, that he could not recover for a loss to hops 
or matting, although those articles formed part of his stock in trade, 
and usually form part of such a stock in the place where his 
business was carried on; for the words * consisting of, &c.,” limit- 
ed the description. 


Rea. v. Soutn-Eastern Rattway Co. 
Damages for lands injuriously affected. 


Under the act giving compensation for “lands taken or injuri- 
ously affected by the construction of the works,” a land owner can- 
not recover damages for the annoyance caused to his family by his 
grounds being overlooked by persons passing in the train or stand- 
ing on the embankment of a railway; nor for damages caused by 
the use of the railway only, as by vibration caused by the passing 
of trains. 


Gee -v. Goon. 


Evidence — Declaration of relative as to pedigree — Lis mota. 


In an ejectment suit the controversy was, who was heir of J. G. 
who died in 1854, and the deposition ofa relative, taken in a proceed- 
ing in the matter of the lunacy of J. G. in 1806, was received in 
evidence. One of the questions in that proceeding was the same 
as in this, but it was not a controverted question atthattime. Held, 
the deposition was rightly admitted. The Berkeley Peerage case, 4 
Camp. 401, considered. 


HartTiey v. Ponsonsy. 
Seaman — Extra services. 


A seaman under articles to serve for a voyage, is not bound to 
go on if the vessel becomes so short handed by desertion at an 
intermediate port as to be unseaworthy. Under such circum- 
stances, a note voluntarily given by the captain to a seaman, to 
secure an extra remuneration, in consideration of the seaman’s 
assisting to carry on the ship, is valid. 


Frazer v, JORDAN. 
Bill of exchange — Agreement with third person to give time to acceptor. 


An agreement by the indorsee of a bill with a stranger to give 
time to the acceptor, does not discharge the drawer as against such 


indorsee. 
33* 
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Exchequer. 





CroockewiTT v. FLETCHER. § 






Charter-party — Condition precedent — Alteration of instrument. 


The plaintiff was a ship-owner living in Amsterdam, where his 
vessel was also lying, and his agents, who were shipbrokers at Liver- 
pool, agreed with the defendant to let the vessel to him for a voyage 
to Batavia. A charter-party was drawn up, of which the parts re- 
lied on were as follows: — It is this day mutually agreed between 
(the plaintiff) owner of the ship or vessel called the Zaam, of Amster- d 
dam, and now in Amsterdam, and to sail from thence for Liverpool 
on or before the 15th March, whereof is master , of the one 
part, and (the defendant) of Liverpool, merchant and charterer, of 
the other part, that the said vessel being tight, staunch, &c., shall 
with all convenient speed be made ready, (&c., as in the usual 
printed form,) “ restrictions of princes and rulers, the danger and 
accidents of the seas and navigation, the act of God, fire, pirates, 
and enemies, throughout this charter-party always excepted.” 
This charter-party was signed by the defendant on the 28th Feb- 
ruary and handed to the plaintiff’s agents, who sent it to the plaintiff 
and received it back, signed by him, in the course of a few posts, 
though not by the next post. The agents inserted in the margin, 
Opposite the words * 15th March,” and referring thereto with an 
asterisk, these words: *“* wind and weather permitting, and with 
cargo or in ballast for the ship’s benefit.” The defendant objected 
to the charter-party, that it was not returned in season, and was 
altered. ‘The agents explained when and why the alteration was 
made, and offered to strike it out, and afterwards did strike it out; 
i but the defendant still refused to accept it. ‘The vessel was de- 
| tained in Amsterdam by a storm until the 18th March. 
Held, first, that the stipulation in the charter-party, that the snip 
was to sail from Amsterdam on or before the 15th March, was a 
condition precedent, and was not qualified by the clause containing 
the exceptions, so that although the detention was by act of God, 
the defendant was not bound to accept the vessel. Oliver v. 
Brooks, 1 Exch. 416; Oliver v. Fielder, 4 Exch. 135. 

Secondly, that the alteration made by the shipbrokers on the 
charter-party rendered it void. Davidson v. Cooper, 11 M.& W. 
778; 13 M. & W. 343. 
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Cartyon v. LoverIne. 







Riparian owners — Watercourse — Prescription — Custom. 


Action for fouling and obstructing a natural stream of water 
running through the plaintiff’s land, by sending down rubbish, &c., 
froin atin mine. Plea, prescription, by twenty years user, of the 4 
right to employ the water in the work of the mine, &c. Alsoa custom 
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of the stannaries of Cornwall to the like effect. Held, that the 
user must be presumed to be confined to, and to be necessary for 
the working of the mine, and as such, would be good, whether 
created by grant or custom. 


Pyer v. CARTER. 


Easement — Drainage — Implied grant. 


The owner of a dwelling-house, divided it into two houses, and 
conveyed one of them to the defendant, and afterwards the other to 
the plaintiff. The drain ran partly under the plaintiff’s house, 
and partly under the defendant's. No mention of the drain was 
made in either grant, and it did not appear that the defendant knew 
of its existence ; and he having obstructed the drain : Held, that the 
obstruction was wrongful, and that the plaintiff was entitled, by im- 
plied grant, to the use of the drain as it existed when the deed was 
made to the defendant; and it made no difference that the plaintiff 
might, by a small outlay, connect his drain with the common 
sewer. 


Tuomas v. Packer. 


Landlord and tenant — Condition on which tenant holds over. 


A lease for three years had been granted by the plaintiff to 
the defendant, with a proviso for re-entry in case of non-payment 
of rent. The time expired, and the tenant continued to hold as a 
tenant from year to year. Upon non-payment of rent, the plaintiff 
brought this action of ejectment. It was contended that a tenancy 
from year to year could only be determined by notice to quit. 
But the court held, that the new tenancy was upon the same terms 
as to forfeiture for non-payment of rent, as the original holding. 
Pottock, C. B. * You see it is a judge-made law, that a tenancy at 
will should be considered as a tenancy from year to year; it is 
right therefore to tack to it all the liabilities that can attach to such 
a tenancy.” 


GoopMAN v. GRIFFITHS. 


Statute of frauds — Goods bargained and sold — Note in writing. 


The plaintiff showed the defendant a prospectus of goods manu- 
factured by him, with the prices; and the defendant offered to take 
some of a certain kind, if twenty-five per cent. were deducted from 
the price, which was agreed to. ‘The defendant then wrote to the 
plaintiff, ‘Please put to my account four mechanical binders.” 
Held, that the prospectus was not a contract, but only evidence of 
the contract, and, as such, insufficient under the statute of frauds, 
because it did not state the price truly. 
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Martyn v. WILLIAMS. 


Covenants, whether running with land — Action for breach. 








A., owning certain premises in fee, by indenture demised and 
granted to the defendant for twenty-one years, determinable on 
twelve months’ notice by the defendant, license to dig for China 
clay upon a certain part of the premises shown on a map annexed 
to the indenture, and to cleanse, make merchantable, carry away 
and dispose of the clay, and to erect buildings, &c., within the same i 
limits. The defendant covenanted to make reasonable compensa- 
tion for all the lands within the limits which he should destroy or 
injure ; and also to keep all buildings, &c. in good repair to the end 
of the term. The defendant entered and worked for some years ; A. 
afterwards sold the land delineated on the map to the plaintiff; 
and the estate of the defendant was terminated by notice. In an 
action of covenant brought by the plaintiff against the defendant, 
two breaches were assigned : first, that a part of the inclosed lands 
were injured; and second, that the defendant did not keep the 
building, &c. in repair, but from the time the plaintiff was seized 
until the end of the term, suffered them to be out of repair. It was 
proved that the injury alleged under the first breach was done before 
the conveyance to the plaintiff. Held, that the plaintiff could 
not recover for this damage, the claim for which was a mere chose 
in action, and not assignable. But that the second covenant ran 
with the land and was assigned to the plaintiff with the reversion, 
and that for any subsequent breach thereof he might maintain an 
action in his own name. 




























Cooper v. Wootrit. 








Emblements — Executor and devisee. 





The devisee of land takes the growing crops as against the exe- 
cutor, although the bequest to the latter be of “all personal estate 
and effects whatsoever and wheresoever.” 







Co.tetTt v. Foster. 










Attorney and client — Liability of client for wrongful act of attorney. 





1 A client is liable, in an action for false imprisonment, for the 
wrongful act of his attorney, in issuing a ca. sa. in a case where 
the amount of the judgment recovered does not warrant the issuing 
of such a process. (Bramwell, B., dubitante.) 
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Common Bench. 


GORISSEN v. PERRIN. 


Contract for sale of goods — Warranty — Evidence. 


Contract for sale and delivery to plaintiff of 1170 bales of gam- 
bia *‘now on voyage from Singapore, and expected to arrive in 
London, 805 per Raven’s Wing, and 365 per Lady Agnes Duff.” 
Both vessels arrived in London, each with the specified number of 
packages of gambia on board for the defendant, but these packages 
proving to be only one third of the size and weight of packages of 
gambia known in the trade as bales, they were ‘delivered and re- 
ceived without prejudice, and the plaintiff brought this action for the 
difference. It appeared that these were other packages on board 
the vessels named, sufficient to make up the full amount, but that 
they were not consigned to the defendant. One count of the 
declaration alleged the arrival of the goods, by the vessels named. 
Held, that the words “on voyage” amounted to a warranty, and 
the plaintiff was entitled to recover. The case of Fischel v. Scott, 
15 C. B. 69, distinguished. Held, also, that evidence was rightly 
admitted to show that the word “ bales” had a particular signifi- 
cation in the gambia trade to designate a package of a certain 
weight. 


BRANLEY v. CHESTERTON. 


Landlord and tenant — Damages for holding over. 


A tenant from year to year, who holds over after the expiration 
of a notice to quit, and after he has received notice from his land- 
lord that the premises have been let to another, is liable for the 
ordinary and natural consequences of his default, including the 
costs of an action against the landlord by the person to whom he 
had let the premises. 


Sampson v. Hoppinorr. 


Riparian owners. 


Every proprietor of lands on the banks of a natural stream has 
a right to use the water thereof, provided he so uses it as not to 
work a material injury to rights of other proprietors, above or be- 
low onthe stream. Embrey v. Owen, 6 Exch. 353, and cases there 
cited. In this case the defendants used the waters of the Yeo, for 
purposes of irrigation, in such a manner that they reached the 
plaintiff’s lands too late in the day to be used for similar purposes. 
Held, that such diversion and detention of the water were injurious 
to the rights of the plaintiff, and actionable. 
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Common Bench. (In Ireland.) 
Owen v. Roserts. 
Libel — Privileged communication. 


The plaintiff held an office of profit and trust, in which B. was 
his surety ; the defendant wrote to B. that the plaintiff was about to 
be arrested for debt, and advising him to be on his guard, &c., in 
consequence of which letter B. refused to become again surety for 
the plaintiff, and he lost his reappointment; the defendant then 
again wrote to congratulate him “on his escape,” &c. The defend- 
ant pleaded that he originally introduced the plaintiff to B. and urged 
him to become his surety ; that B. afterwards became surety again 
without the defendant’s knowledge ; that B. had asked him to com- 
municate any facts that might come to his knowledge respecting 
the plaintiff’s solvency, and that he made the communication bond 
fide and believing it to be true. Held, that as the defendant had 
been the means of inducing B. to become surety, he was under a 
moral duty to acquaint him of his solvency or insolvency, and the 
communication was privileged. 


Haut v. Conver. 
Contract — Sale of patent right — Warranty. 


By an agreement between the plaintiff and defendants, it was 
recited that the plaintiff had made a certain invention and had ob- 
tained a patent therefor, and he agreed to sell one half of his 
patent to the defendants, who agreed to pay therefor the sum of 
2500/. in such manner as should be mutually agreed upon. Held, 
that there was no warranty of title, express or implied, and that a 
plea that the plaintiff was not the original inventor, and that the 
patent was worthless, (no fraud being alleged,) was bad. And that 
a breach that the defendants refused to agree as to the time and 
mode of payment, was good. 


Devaney v. Fox. 
Landlord and tenant — Estoppel to deny title— Eviction. 


Where a tenant of A. paid rent to B. the true owner, on a threat 
of being turned out; held, there was no eviction to prevent the 
operation of the rule which estops the tenant to deny his landlord's 
title. Whether a constructive eviction is ever sufficient for this 
purpose, quere. 


[ To be continued. ] 
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Recent Cases in New Fork. 


Court of Appeals. June Term, 1857. 
(Reported originally in the Evening Post ) 
Mose.ey v. MoseLey. 
Ejectment — Fraudulent conveyance. 


Tue defendant in ejectment cannot impeach a grant to the 
plaintiff made by the party under whom both claim, and overreach- 
ing the defendant’s title by showing that such grant was made in 
fraud of creditors, the defendant not being himself a creditor nor 


claiming under any proceedings instituted by creditors to avoid the 
deed. 


VERNAM v. SMITH. 
Landlord and tenant. 


In an action to recover rent, the plaintiff counted upon the 
defendant’s agreement to pay it by written lease, without alleging 
use or occupation by him of the demised premises. It appearing 
in the defence set up in the answer that the defendant had entered 
upon and enjoyed the premises for a portion of the term: He/d, on 
demurrer, that he was estopped from disputing the title of his lessor, 
and the defence, denying such title, adjudged insufficient. 

A defence is insufficient which shows a recovery in cjectment 
against the lessee after a possession without disturbance for a 
period in which a part of the rent claimed became due. Even an 
eviction is no answer to the claim for rent which had become due. 


KiLpatrick v. JOHNSON. 
Trust — Perpetuity. 


A void trust for the accumulation of the income of personal pro- 
perty does not invalidate a bequest of the principal, where the 
direction for such accumulation does not involve an illegal suspen- 
sion of the absolute ownership. It is the direegion only which is 
void. 

A direction for the accumulation of the interest of money during 
the life of the testator’s daughter, to commence at the testator’s 
death, and that the interest so accumulated should on the death of 
the daughter be paid to her children, held void under 1 R. S. 773, 
§ 3, because not for the benefit of persons in being at the testator’s 
death; such a gift embracing not only children living at the death 
of the testator, but those who may come into existence before the 
period of distribution. 
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Myeart v. WasHBURN. 





Action — Assessment. 


Assessors who enter upon their assessment roll, as liable to be 
taxed for personal property, the name of a person not a resident of 
their town or ward at the time the assessment is made, act without 
jurisdiction, and are liable for the damages resulting from the col- 
lection of a tax founded on such entry. 

The words of the statute, “the time the assessment is made,” 
relate to the binding and conclusive act of the board of assessors 
which designates the tax-payers and the amount of taxable pro- 
perty. 

Semble, that this time is the first day of July, the assessors being 
required to complete their preparatory inquiries in the months of 
May and June. (Per Denio, Ch. J. See 1 Kernan, 563.) 













Wricat v. TALLMADGE. 










Power — Married woman. 


The eightieth section of the article in relation to powers, (1 R. 
S. 732,) providing that ‘“*a general and beneficial power may be 
given to a married woman, to dispose during marriage and without 
the concurrence of her husband, of land conveyed or devised to 
her in fee,” is an enabling and nota restrictive statute. It was 
designed to enable a grantor to give the fee to a married woman 
with an absolute power of disposition during coverture. 

Such a power is valid in a marriage settlement by which the 
entire legal estate is vested in trustees. 













FaircHitp v. OcpENSBURGH, CLayTon & Rome Rattroap Co. 






Promissory note. 


The complaint stated that the defendant, by its president, drew 
its draft or order in writing, addressed to the defendant’s treasurer, 
directing the Jatter to pay the plaintiffs or order $300, being the 
amount due to them for work done as contractors upon a section of 
the defendant’s railroad, and delivered such order to plaintiffs. It 
also averred presentment and demand of payment. The answer 
only denied the presentment and demand. Held, that such 
answer was frivolous, and that judgment was properly given for 
the plaintiffs on that ground. 

Such an instrument, lacking the essential element of two distinct 
parties, is not a bill of exchange, but in effect a promissory note. 

The principle of Miller v. Thompson, (3 Manning & Granger, 
576,) approved and adopted. 
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Witiiamson rv. Brown. 
Bona fide purchaser — Evidence. 


Where a purchaser has knowledge of any fact sufficient to put 
him upon inquiry as to the existence of some right or title in con- 
flict with that he is about to purchase, he is presumed either to 
have made the inquiry and ascertained the extent of such prior 
right, or to have been guilty of a degree of negligence equally 
fatal to his claim to be considered a bond fide purchaser. This 
presumption, however, is a mere inference of fact, and may be 
repelled by proof that the purchaser failed to discover the prior 
right, notwithstanding the exercise of due diligence on his part. 


CHENEY v. ARNOLD. 
Marriage. 


An agreement to marry in the future, followed by sexual con- 
nection, was not a marriage in fact at common law previous to the 
revolution, and is not by the law of this State. The dictum of 
Judge Cowen in Starr v. Peck, 1 Hill, 274, disapproved. 


DespParD v. WALBRIDGE. 
Landlord and tenant — Evidence. 


The plaintiff being the owner, by assignment from the original 
lessee, of the residue of a term of three years, gave notice to the 
defendant, who was a sub-tenant holding under such original lessee 
and whose term was then expiring, that in case such sub-tenant 
should hold over, the plaintiff would consider the premises as taken 
by the defendant for the term of one year, at the rent of $1500 
per annum, payable quarterly, at the same time giving him notice 
of his title as assignee of the lease. The defendant made no 
reply, but held over and continued to occupy the premises. Held, 
that this was a-virtual assent to the terms prescribed in the notice, 
and created a privity of contract between the parties. 

The defendant, if liable at all, was liable under the contract. 
Held, therefore, that evidence tending to show that the premises 
were worth less than $1500 per annum was immaterial, and _pro- 
perly excluded at the trial. 

Held, further, that the defendant was at liberty to show that the 
assignment to the plaintiff, by the orginal lessee, of his term, was 
made for the purpose of securing a debt; and that such debt had 
been fully paid at the time of the notice to him from the plaintiff. 
The tenant is estopped from denying only what he has once ad- 
mitted. 

Parol evidence is admissible to show that the assignment, though 
absolute in terms, was intended as a mortgage. 
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Tuomas v. HusBett. 
Principal and surety — Evidence. 


Hubbell was deputy sheriff, and the other defendants were his 
sureties in a bond to the sheriff, conditioned that Hubbell should 
well and faithfully perform and execute his duties as such deputy. 
A judgment was recovered against the sheriff for the misconduct 
of Hubbell. Hubbell had notice of the suit in which the judg- 
ment was recovered, but the other defendants, his sureties, had not. 
Held, that such judgment was pot conclusive, against the sureties, 
that a breach had been committed by Hubbell; and that they were 
at liberty to prove facts which would have made a good defence to 
the action against the sheriff. 


Common Pleas for the City and County of New York. 
(Reported for the Law Reporter.) 
General Term. March, 1857. 


Before [Inaranam, Daty, and Brapy, J.J. 


Trust v. Prrsson.* 
Liens. 


The plaintiff and defendant agreed that the defendant was to 
have the right to store, to repair, and to sell piano-fortes in the 
plaintiff’s store, for which privilege he was to pay $25 a month, 
to be paid at the expiration of each month, and the agreement was 
to continue in force from the time of its date, Nov. 6, 1854, until 
the first of May following. Held, that the plaintiff had no lien 
upon the pianos to secure the payment of the sum agreed upon. 
This was, in substance, an agreemert to use the store for six 
months, for a particular purpose, and is very distinguishable from 
a contract with a warehouseman, the only character in which the 
plaintiff could claim to have a lien upon the pianos under this 
agreement. But even if it could be treated as a contract of that 
description, the agreement for the payment of $25 at the expira- 
tion of each month during the period the agreement was to con- 
tinue, was wholly inconsistent with the retention of the right of 
lien. If, in any case, where the right to a lien would be recognized 
or implied, the parties make a special agreement for a particular 
mode of payment, or for payment at a particular time or period, 
the right of lien, which would otherwise be implied, does aot exist. 
See 5 M. & 8. 180; 16 Vesey, 275; 6 T. R. 258; 18 Johns. 
157; 8 New Hamp. 441; 3 Vermont, 244. 

Banks and Anderson, for plaintiff. 

A. M. Culver, for defendant. 


* This is a reversal of the decision at Special Term as reported in 3 Abbott, 
84. 
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General Term. April, 1857. 
Before Incrauam, Daty, and Brapy, J.J. 
Tue Mayor, évc. or New York v. Doopy & Drappy.* 
Action on constables’ bonds. 


Action ona constable’s bond by the obligees, against himself 
and his surety for official misconduct. 

IncraHAM, J.— Prior to the adoption of the Code, the party 
aggrieved might maintain an action on a constable’s bond in the 
name of the obligees, or of covenant in his own name. See 5 
Wend. 191; 9 Ibid. 233; 10 Ibid. 371. Since then, the 111th 
section of the Code provides that every action must be prosecuted 
in the name of the real party in interest, except those mentioned 
in sect. 113. As the statute relative to constables’ bonds does not 
expressly authorize the obligees to sue in their own name, I do 
not think this case comes within that exception, but that since the 
adoption of the Code, such actions should properly be brought in 
the name of the party aggrieved, in compliance with the provisions 
of the 111th section. 

Held further, that where a constable, with process in his hands, 
seized by virtue thereof goods of another person than the defend- 
ant, such taking is a misapplication by the officer of the authority 
of his office, for which his sureties are responsible. See 4 Com- 
stock, 175. 

Judgment for defendants on demurrer. 


C. W. Prentiss, for plaintiffs. 
T. H. Hurley, for defendants. 


General Term. October, 1857. 


Before InarauAm and Brapy, J.J. 


Coox v. Tue Presipent, &c. oF THE New York Fioatinc Dry 
Dock Company. 


Damages from negligence. 


George Law contracted with the defendants to raise the steamer 
Ohio on to their floating dock, to enable him to make repairs. 
After she was so raised, Law employed Simonson and Lugar to 
repair the steamer, and they made a contract with another person 
to put up the staging for that purpose. The plaintiff was employed 
by Simonson and Lugar, as a journeyman ship-carpenter, and 
while at work upon the staging, repairing the ship, the staging 
gave way, and the plaintiff sustained the injury for which the action 
is brought. The evidence showed that the injury was occasioned 


* Reversal of decision at Special Term, reported in 4 Abbott, 127. 
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by the staples which supported the standards on the floating dock 
being wrenched from their place, and not from any imperfection in 
the staging. The standards were placed there by the defendants, 
and persons using the dock were compelled to use these standards, 
as the defendants would not permit other standards to be put up on 
account of driving spikes*into the docks. 

Held, that the defendants are liable on the ground of negligence 
for the injury sustained by the plaintiff, notwithstanding there was 
no privity of contract between him and them, and he was not in 
their employ. 













Washington Erving, for plaintiff. 
Benedict, Burr and Benedict, for defendants. 
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Supreme Jupiciau Court. 
July Term, 1857. Carroll. 


State v. WENTWORTH. 








Indictment. 





In an indictment for selling spirituous liquor without license, if 
the sale was made to an agent of the real buyer, it is sufficient to 
allege the sale to have been made to such agent. 








Srate v. Rust. 










Indictment for statute offence — Certainty. 





In indictments for misdemeanors, it is generally sufficient to 
describe the offence in the words of the statute. An indictment 
charging the illegal sale of two glasses of intoxicating liquor, is 
sufficiently definite and certain under the statute prohibiting the 
unauthorized sale of spirituous and intoxicating liquors. 

Whether a glass is understood to mean precisely half a gill, or 
the quantity usually contained in a drinking glass as a single 
draught, it is sufficiently definite and intelligible as a description 
of quantity, under a statute which makes the sale of any, the 
slightest, quantity, penal. 
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July Term, 1857. Grafton. 


Corey v. Barn. 


Declaration in case for damages resulting from defective highways — Effect 


of confession of damages — Travelling on Sunday. 


In an action on the case against a town to recover damages for 
an injury to the person of the plaintiff, caused by a defect of a 
highway, it is not necessary that the declaration should set out the 
particulars in which the highway was defective ; it is sufficient to 
allege generally that the injury was caused “ by defect, insuffi- 
ciency, and want of repairs” in the highway. 

Nor is it necessary that the injuries received by the plaintiff 

should be particularly described in the declaration ; it is enough to 
allege generally that the plaintiff received a great bodily injury. 
If the declaration allege that the plaintiff and his child * were 
thrown from his wagon with great force and violence, and he and 
the child greatly injured and damaged thereby,” it will be taken 
after verdict as a sufficient averment that the plaintiff received a 
bodily injury. 
’ If in such case the declaration allege that the injury was caused 
by defect and want of repairs in the highway, it is not necessary 
to aver that the plaintiff was himself in the exercise of ordinary 
care. 

Where the highway described in the declaration is stated to be 
in the defendant town, it is not necessary to allege further that the 
part of it where the accident happened was in that town. 

If the declaration allege that on the 8th day of July, and at the 
date of the writ, the road was a highway which the defendant town 
was bound to keep in repair, and that the accident happened “ on 
the said 8th day of July,” it is a sufficient allegation that the town 
were bound to keep the road in repair at the time when the 
accident happened. 

Travelling on Sunday to make a social visit, is not within the 
statute which prohibits any * play, game, or vacation on that day.’’ 

In an action for a tort, if the defendant under the statute 
confess a certain sum in damages and plead to the residue of the 
action, the confession is an admission of some cause of action, 
for which the plaintiff would be entitled to recover in that suit the 
sum confessed. 

Where the cause of action is single and indivisible, ifthe plaintiff 
on trial, after such confession, introduce evidence corresponding 
to the case laid in the declaration, and it is shown or admitted that 
the evidence relates to the same cause of action that the defendant 
has confessed, the only question to be tried is one of damages. 

If in such case the defendant denies that the evidence introduced 
relates to the cause of action which he has confessed, unless it 
appears that another cause exists for which the plaintiff might re- 

34* 
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cover on the same declaration, the jury may be left to presume that 
the cause of action confessed, is that to which the plaintiff's evi- 
dence relates. 








Haywarp v. Barta. 





Certiorari — Practice. 


Where exceptions are filed in the court of common pleas ona 
petition for a highway, and the exceptions relate to the doings of 
the commissioners and the judgment of the court accepting their 
report, and establishing the highway, but do not extend to the 
regularity and sufficiency of the petition, if the supreme court on 
petition for a certiorari founded on the exceptions, order the judg- 
ment of the common pleas to be quashed, the original petition is 
not quashed by such order, but remains in the court of common 
pleas for further proceedings. 
















EAstMAN v. KNIGHT. 





Construction of deed — Attachment. 


A deed, dated April 13th, 1838, purported to convey “ certain 
tracts of land in H., viz. all the same tracts and parcels described 
in a deed from F. to me, of even date herewith, reference to said 
deed for a description of said premises.’ It appeared that F. had 
made to the grantor only one deed, which was dated April 5, 1838. 
Held, the words of even date herewith, must be rejected as an error 
of description of the deéd referred to ; but there being no room for 
doubt as to the deed or as to the land intended, the title passed. 

An attachment of all N.’s interest in certain premises is effectual 
to hold an equity of redemption 
















KinneE v. Leroy. 
New trial. 
Mt Upon a petition for a new trial, notice to the attorney of the 
tl petitioner in the original action, must be specially ordered by the 
court in term, or it will be insufficient. 

The court is not authorized under the general rule to issue such 
order. 



















Burnuam v. DuNN anv TRUSTEES. 





Compromise — Consideration — Trustee process — Disclosure. 


A compromise of controversies is a good consideration for the 
surrender of notes and the discharge of indebtedness previously 
existing, in the absence of fraudulent collusion. 

Where the person summoned as trustee of a debtor denies all 
liability to the principal, and there is no indebtedness shown which 












Supreme Court of New Hampshire. 403 


the principal defendant could enforce against him, in the absence 
of fraud shown by the disclosure or found by a jury, there is no 
ground for charging him as trustee. 

, A disclosure which positively denies all indebtedness must be 
regarded as sufficient, although it may appear that some of its 
statements are founded upon information only, 


LyFrorp v. Putnam. 


Contract for sale of land — Trespass — Implied license. 


An agreement to purchase and convey does not amount to a 
license to the purchaser to enter upon land. Trespass will lie 
against one who enters upon land under a contract to purchase it, 
and cuts and carries away, and converts to his own use, timber 
therefrom. 

Where, by the terms of the contract, the purchaser was pro- 
hibited from cutting timber except to deliver in performance of the 
contract of sale, the license thereby implied that he might cut and 
deliver timber in fulfilment of the contract, is to be construed 
strictly, and any abuse of it makes ‘the party a trespasser ab initio. 

The most that can be implied from such a contract, is a permis- 
sion to the purchaser to enter as tenant at will, and occupy the 
land in a reasonable manner, with authority to cut and deliver 
sufficient timber to enable him to fulfil his contract, but not to 
commit any acts hostile to the interests of the vendor, or amount- 
ing to waste. 


July Term, 1857. Coos. 


Horxins v. Attantic & Sr. Lawrence Rariroap Co. 
Damages received on railroads — Prospective — Exemplary. 


In an action against a railroad by the husband to recover 
damages for an injury to the wife caused by carelessness of the 
defendants in the management of their trains, damages may be 
recovered for loss of the wife’s services, and expenses of her cure 
incurred by the husband after the commencement of the suit. 

In such case the actual expenses of the husband may be given 
in evidence to show the amount of his damage. 

If the condition of the wife at the time of the trial is such as to 
disable her for the future, and require farther expenses for her 
cure, the jury may give prospective damages for future expenses 
and loss of service. 

The jury may in their discretion give exemplary damages where 
a personal injury has been caused by the gross negligence of a 
railroad in the management of their trains. 
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Hau v. CHEENEY. 
Common carrier. 


If goods are found to have been damaged while in charge of a 
common carrier, the burden of proof is on him to show that the 
damage happened from some cause which will furnish him with a 
legal excuse. 

In case against a common carrier, it is not necessary to allege 
in the declaration that a compensation was paid, or agreed to be 
paid, for carrying the goods. 


LaMoREAUX v. Rotre. 
Contract — Evidence — Damages. 


An agreement to draw timber from a lot of land was signed by 
an agent, a power of attorney dated six months prior to the execu- 
tion of the agreement was shown to have been in the hands of the 
agent, but whether directly before or after the date of the agree- 
ment, the witness could not state. Held, that the evidence was 
competent to be submitted to a jury, and from which they might 
find a delivery of the power before the execution of the agreement. 

To recover for the non-performance of a contract to draw tim- 
ber from a lot of land, it is not necessary, in order to make out 
a prima facie cause of action, for the plaintiff to show that he is 
the owner of the land. 

The breach of a contract to perform certain services within a 
specified time, is complete upon the absolute refusal ever to fulfil 
the contract ; and upon such refusal a suit may be instituted and 
damages recovered for the non-performance of the whole contract. 

After the breach of such a contract, evidence of a subsequent 
agreement and the amount to be paid for the performance of the 
same services, but which agreement is never carried out, is not 
competent as showing the amount of damages; otherwise, if the 
services had been performed under such agreement. 


Biake v. Lunn. 
Mortgage — Foreclosure in equity — Alleged fraud. 


A bill may be filed upon the equity side of the court by the 
assignee of a second mortgage against the holder of a first, for an 
account; and also against the mortgagor to foreclose the right to 
redeem. 

The transfer of notes secured by mortgage, upon a good con- 
sideration, and the delivery of the mortgage, is a valid assignment 
of the mortgage. 

A quit claim deed by a mortgagor to the holder of a first mort- 
gage, cannot cut off a second mortgage previously executed. 
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Where a party executed two mortgages of real estate to the same 
person, and they were subsequently assigned to different persons, 
upon a bill for an account by the holders of the second mortgage 
against the holders of the first — held, that it was not competent 
for the defendants to show that the second mortgage was made 
with a view to defraud third persons; held, also, that, in a bill to 
foreclose the second mortgage, it was not competent for the maker 
of the mortgages, or those in privity with him, not being creditors, 
to show such contemplated fraud to prevent a foreclosure. 


Joanson v. Artantic & Sr. Lawrence Raitroap Co. 


Award of damages to land owners by railroad commissioners — Liability of 
railroads for unsuitable construction of their roads. 


A railroad company, whose road has been laid out by the 
railroad commissioners and damages awarded to the land owner, 
will be liable for the damages sustained by the meadows of 
the land owner near the railroad by reason that a suitable culvert 
to convey the water of the meadow across the road is not construct- 
ed by the company, if there was no difficulty in constructing such 
culvert. The sum awarded by the railroad commissioners covers 
all damages whether foreseen or not, and whether actually esti- 
mated or not, which arise from the construction of the road ina 
suitable and proper manner, regard being had to the rights and 
interests of all parties concerned ; but for any damages resulting 
from the construction of the road in an unsuitable and improper 
manner, they are liable to an action at law. 

It cannot be assumed that the railroad commissioners have 
allowed damages to a land owner for flowing his land when there 
is no evidence that any flowage would naturally or necessarily 
result from the proper construction of the road. 

Suitable bridges and culverts to convey the water across the rail- 
road at or near the places where it naturally flows are necessary to 
the suitable and proper construction of the railroad except where 
they cannot be made, or where the expense of making them 
would be greatly disproportionate to the interests to be preserved 
by them. 


Smirn v. NoRTHUMBERLAND. 
NorTHUMBERLAND v. AtLantic & Sr. Lawrence RatLroap. 
Public highway — Liabilities of towns — Passes under railroads. 


Since the adoption of the revised statutes, no way in this State 
is to be deemed a public highway, unless it has been laid out 
agreeably to the requirements of the statute law, or has been used 
by the public for at least twenty years. 

Where the authorities of a town had changed a road for the 
‘ distance of about two miles, the old highway had fallen into disuse, 
and the new way had been used by the public and repaired by the 
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highway surveyors of the district for about fifteen years, held, that 
the town was not liable for an injury resulting from an alleged 
defect in such way, nor was a railroad tiable under the act of July 
1, 1853, to a penalty for neglecting to construct a pass under it for 
the public travel. 


THompson v. CARROLL. 


Error — Defective service. 


When the property of a defendant whose residence is in this 
State, but is unknown to the officer serving the writ, is attached, 
notice of the pendency of the suit is properly given by publication 
in @ newspaper under an order of court. 

Such notice may be given at any time during the pendency of 
the suit. 

When proceedings rest upon the provisions of a statute, those 
provisions must be strictly complied with. 

When a trustee discloses indebtedness upon promissory notes 
made and payable in this State, before he can legally be charged, 
notice must be served or published to any and all persons interested 
therein to appear and assert their rights. 

A judgment, charging a trustee by reason of such indebtedness, 
without any such notice having been served or published, is defec- 
tive, and will be reversed on error. 


Supreme Judicial Court of Plassachusetts. 


Worcester. September Term, 1857. 


Present: Suaw, C. J., Dewey, Mercatr, Bicetow, and Tuomas, J.J. 


CoMMONWEALTH v. GILLAND. 
Intoxicating liquor — Police courts. 


A complaint which only alleges in the form prescribed by St. 
1855, c. 397, that the defendant “did keep intoxicating liquor 
with intent to sell the same in this Commonwealth, he not being 
authorized to sell the same in said Commonwealth for any purpose 
under the provisions of” St. 1855, c. 215 “or by any legal 
authority whatever,” states substantially and formally within article 
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12 of the Declaration of Rights, a keeping of such liquor by the 
defendant with intent to sell, under § 24 of St. 1855, c. 215. 

St. 1838, c. 147, authorizing any police court to appoint a clerk, 
extends to police courts established since, although by the acts 
establishing; them, the duties of the clerk are imposed on the 
justice. 

D. Foster, for defendant. 

J. H. Clifford, (Attorney General,) for Commonwealth. 


CoMMONWEALTH v. YouNG. 
Embezzlement. 


A workman manufacturing goods in his own shop, under a con- 
tract to be paid by the job, is not a clerk, servant or agent of his 
employer, and therefore not liable to indictment for embezzling the 
goods, under Rev. St. c. 126, § 29. 

H. Chapin, for defendant. 

J. H. Clifford, (Attorney General,) for Commonwealth. 


CoMMONWEALTH Uv. REILy. 
Intoxicating liquor. 


An indictment or complaint, under § 20, of St. 1855, c. 215, 
which alleges that the defendant ‘did convey from place to place, 
within said Commonwealth, intoxicating liquor,” does not suffi- 
ciently designate the place to and from which the liquor was con- 
veyed. 

G. F. Verry, for defendant. 

J. H. Clifford, (Attorney General,) for Commonwealth. 


SMITH v. SLOCOMB. 
Deed — Boundary on road. 


A deed of land described as situate on the easterly side of a 
certain road, and “ bounded as follows, beginning at an angle in 
the stone wall on the easterly side of the aforesaid road and on the 
line of B.’s land,” thence running on the line of B.’s land, &c., b 
courses and distances which would exclude the road, and finally 
“to a stake and stones at the aforesaid road, thence on the line 
of said road to the aforesaid bound,” excludes the road. 

H. Chapin and C. E. Pratt, for defendant. 

H. Williams, for plaintiff. 


Trees v. RusHworta. 


Justice of the Peace — Jurisdiction. 


In an action of contract commenced before a justice of the 
peace on an account annexed for less than twenty dollars, but in 
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which the damages were laid at more than that sum, the defendant 
demanded a trial by jury, which the justice refused. The defend- 
ant moved to dismiss the action for this refusal, and the motion 
being overruled, submitted to be defaulted and appealed to the 
court of common pleas, and after the case had been in that court 
three terms, renewed his motion to dismiss on the ground taken 
before the justice. Held, that if that were ever a valid ground of 
dismissal, it was waived by the delay. 

T. K. Ware, for plaintiff. 

G. F. Bailey, for defendant. 


Hatu v. Woop. 
Practice act — Statute of limitations. 


Under a declaration for work and labor, with a bill of particulars 
filed as required by St.-1852, c. 312, § 3, some items of which are 
dated more than six years before the commencement of the action, 
evidence is admissible that all the items of work were done under 
an entire contract, and therefore that no part of the claim is barred 
by the statute of limitations. 

E. B. Stoddard, for defendant. 

W. F. Slocum, for plaintiff. 


Knapp v. Stocompn. 
Practice act. 


Under the practice act, a defendant who says that he is ignorant, 
so that he can neither admit nor deny, but leaves the plaintiff to prove 
the allegations in his declaration, may introduce evidence to rebut 
the plaintiff’s case. 

Under the practice act, in an action of tort for breaking and enter- 
ing the plaintiff’s close and taking away his fence, the defendant, 
under an answer denying only the breaking and entering and 
saying nothing about the fence, cannot, on the breaking and enter- 
ing being proved, disprove the taking of the fence. 

C. E. Pratt, for defendant. 

F. H. Dewey, for plaintiff. 


BarBer v. GoppaRD. 
Witness. 


Under St. 1856, c. 188, enabling parties to be witnesses, a wife 
is not a competent witness for her husband in any case, to which 
she is not a party. 

S. A. Burgess, for plaintiff. 

F. H. Dewey and H. Williams, for defendant. 
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Dearnorn v. Lovett. 
Mortgage of personal property — Replevin. 

A mortgagee of personal property, who is in possession under a 
stipulation in the mortgage that he may remain in possession un- 
til condition broken, cannot maintain replevin against a purchaser 
of the property at a sale on execution against him. 

G. F. Verry, for defendant. 

C. Devens, Jr., and G. F. Hoar, for plaintiff. 


Kent v. Lee. 

Service of writ. 
A writ on which personal property is attached and the mortgagee 
summoned as trustee under St. 1844, ch. 148, must be served by 


copy pn the principal defendant like other trustee writs. 
C. C. Esty, for defendant; T. G. Kent, for plaintiff. 


City oF WorcEsTER v. WALKER. 
By-law. 

A by-law of a city, which provides for the appointment of a city 
marshal and assistant marshals, and that they shall severally be 
appointed constables of the city, and tbat all fees received by the 
marshal or assistant marshal as witnesses or for penalties or for 
service of criminal process, shall be paid over to the city, and that 
the marshal and assistant marshals shall be paid by salaries in full 
for all their services, is not void as contrary to public policy, and 
binds the marshals to pay over all fees received by them as 
constables. 

C. Devens, Jr., and G. F. Hoar, for plaintiff. 

P. E. Aldrich, for defendant. 


Meap v. NELSON. 
Proof in insolvency. 


It is no objection to the proof of a promissory note by the holder 
against the maker’s estate in insolvency, that the indorser holds 
collateral security from the maker, and that the proof is made at 
the request of the indorser. 


F. H. Dewey, for appellant; T. L. Nelson, for appellee. 


Foster v. GOULDING. 
Creditor’s petilion in insolvency. 

Where, after the filing of a petition by a creditor for insolvency 
proceedings on the ground of a fraudulent preference, it is fraudu- 
lently agreed between the petitioning creditor and the debtor, in 
order to carry out such preference and to enable the debtor to ob- 
tain his discharge, that the debt of the petitioning creditor shall be 
paid and the petition dismissed, other creditors are entitled to come 
in and prosecute the petition. 

F. H. Dewey, for defendant; T. L. Nelson, for plaintiff. 
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Brigham v. MayNarb. 
Husband and wife. 

Under St. 1855, c. 404 and c. 428, a widow, if she elect to waive 
the provisions of her husband’s will, is entitled to all his personal 
property, if it does not exceed five thousand dollars. 

H. Chapin, for appellant. 

G. F. Hoar, for appellee. 


Brown v. Howe. 
Guardian and Ward. 


Damages for the destruction by fire of the guardian’s house by 
reason of the want of care of an insane ward, are not a proper 
item of charge in the guardian’s account. 

C. Allen and H. Chapin, for appellant. 

P. C. Bacon, for appellee. 


Ewines v. WALKER. 
Intoxicating liquor. 

Intoxicating liquor exceeding twenty dollars in value was seized 
and brought before a police court, who ordered the papers to be re- 
turned to the court of common pleas; the officer returned the papers 
to the police court and not to thecourt of common pleas, and the 
case, being entered in the latter court, was dismissed ; no order for 
restitution was passed. Held, that the officer was liable as a tres- 
passer to the owner of the liquors notwithstanding the provisions of 
St. 1855, c. 215, § 38, that no action shall be maintained against 
any officer for seizing any intoxicating liquor unless it were legally 


kept by the owner thereof. 
G. F. Verry, for plaintiff; P. E. Aldrich, for defendant. 


Vocet v. Peorie’s Mutvaz Fire Insurance ComMpany. 
Fire insurance — Pleading — Representation. 


Where a declaration in a policy of insurance avers, that the 
defendants waived the condition in the policy that no suit should 
be sustainable unless brought within four months after the loss, the 
defendants, under an answer denying the waiver, but not setting up 
the condition, may rely on the condition in defence of the action. 

An applicant for insurance represented himself to be the owner 
of the property on which he applied for insurance ; he had at that 
time executed, but not delivered a conveyance, for the purpose of 
concealing the property from attachment. Held, no misrepresen- 
tation. : 

It was one of the conditions of the policy that the premises should 
not be appropriated, applied, or used for any trade or business de- 
nominated in the memorandum “extra hazardous,” among which 
were * woollen mills,” “ and generally all manufacturing establish- 
ments and all trades requiring the use of fire heat not before enu- 
merated.” For some weeks before the fire, one A. had occupied 
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a room on the lower floor of the building, by permission of the 
assured, though without any lease, for the purpose of weaving car- 
pets and pantaloon stuffs from woollen and linen thread, spun else- 
where ; he had woven a few pieces of each kind, and had been 
chiefly occupied in making experiments in weaving: Held, no 
breach of the condition. 

C. Devens, Jr., and G. F. Hoar, for plaintiff. 

H. Chapin, for defendant. 


Middlesex, October Term, 1857. 


Present : the same Justices. 
CoMMONWEALTS v. CASTLES. 


Indictment for forgery. 


An indictment for forging an indorsement on a promissory note, 
which sets forth the note according to its tenor, is good, without 
averring, in the language of Rev. Sts., c. 129, § 1, that it was * for 
the payment of money.” 

T. H. Sweetser, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


Same v. SAME. 
Evidence — False pretences. 

On the trial of an indictment for obtaining the signature to a 
deed by false pretences, previous conversation, of the defendant 
with another person as to procuring the deed are admissible in 
evidence against him. 

On the trial of an indictment for procuring the grantor to 
execute a deed by false pretences, the deed may be proved 
by the testimony of the grantor, without calling the attesting 
witness. 

T. H. Sweetser, for defendant, 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. BARHIGHT. 


Subscription of complaint. 

A complaint for larceny, signed by the complainant below the 
description of the articles stolen, and above the charge of larceny, 
is not sufficiently “‘subscribed by the complainant,” within the 
meaning of Rev. Sts. c. 135, § 2. 

T. H. Sweetser, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. MONAHAN. 


Indictment — Perjury. 
An allegation in an indictment for perjury that the defendant 
*‘ took his corporal oath,” is supported by proof that he was sworn 
with uplifted hand in the usual manner. 
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An indictment charging the defendant with perjury by falsely 
swearing upon the trial of a former indictment, that the then de- 
fendant did not assault this defendant on a day named, whereas in 
fact, as this indictment alleged, he was so assaulted on that day, is 
not supported by evidence that the defendant was so assaulted 
either on the day named or the day before, Jeaving it uncertain on 
which day if was. 

T. H. Sweetser, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. CRAWFORD. 


Complainant's knowledge of offence. 

It is no defence to a complaint for selling intoxicating liquor to 
a person unknown, that the complainant, at the time of making 
the complaint, had no particular act of sale in his mind, and only 
knew by information and belief that an offence had been committed 
by the defendant. 

J.-P. Converse, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. Woops. 


Indictment — Dupilicity. 

An indictment which charges that the defendant, at a place and 
on a day named, and at that place from that day to the finding of 
the indictment, was a common seller of intoxicating liquors, is not 
bad for duplicity. 

C. R. Train, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTS v. COFFEE. 


Larceny. 

Intoxicating liquors purchased and held for the purpose of being 
sold contrary to law, and which are being transported from place 
to place by a carrier who knows the purpose for which they are held, 
are the subject of larceny. 

B. F. Butler, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. Ryan. 


Burden of proof — Intoxicating liquor. 


On the trial of an indictment for selling intoxicating liquors in 
violation of St. 1855, c. 215, the burden of proof is on the defend- 
ant, by virtue of St. 1844 c. 102, to show that he was licensed or 
appointed or otherwise authorized to sell by that act. 

B. F. Butler, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 
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Bristol, Plymouth, Barnstable and Dukes County. 
October Term, 1857. 


Present: Suaw C. J., Dewey, Metcatr and Txomas, J.J. 


CoMMONWEALTH v. Hoye. 
Indictment — Time. Pi 


An indictment which alleges that the defendant on a certain day 
“and on divers other days and times, between that day and the 
day of finding this indictment, did keep and maintain a certain 
building then and there used for the illegal sale and illegal keeping 
of intoxicating liquors,” which was a common nuisance by St. 1855, 
c. 405, states the time with sufficient certainty. 

C. I. Reed, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. KEEFE. 
Indictment — Time. 


An indictment which charges that the defendant on a day named 
‘‘and on divers other days and times between that day and the 
day of the finding and presenting of this indictment, did keep and 
maintain,” &c., (as in the last case), states the time with sufficient 
certainty. 

J. Brown, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH v. McCavuGHey. 
Indictment —‘‘ Building.” 


Under St. 1855, c. 405, by which “all buildings, places or 
tenements,” used for certain unlawful purposes are declared to be 
common nuisances, and the keeping them is made — an 
indictment for keeping a building, is not sustained by proof of 
keeping only a tenement which was part of a building. 

C. I. Reed, for defendant. 

J. H. Clifford, (Attorney General), for Commonwealth. 


CoMMONWEALTH tv. Brooks. 
Indictment. 


Under Rev. Sts. c. 126, § 39, which provides, that “ every per- 
son, who shall wilfully and maliciously kill, maim or disfigure any 
horses, cattle or other beasts of another person, or shall wilfully and 
maliciously administer any poison to any such beasts, shall be 
punished,” &c., it is sufficient in an indictment for poisoning a 

35* 
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horse to charge the offence in the words of the statute, without 
averring an intent to kill or injure the horse. 

C. I. Reed, for defendant, 

J. H. Clifford, (Attorney General), for Commonwealth. 


Cazet v. FIevps. 


Promissory note — Consideration. 

A negotiable promissory note given for intoxicating liquors sold 
in this Commonwealth contrary to St. 1852, c. 322, is valid in the 
hands of one who took it before maturity for a valuable consider- 
ation and without notice of the illegality ; notwithstanding the pro- 
vision of § 19 of that statute, that “all payments or compensations 
for liquors sold in violation of law, shall be held to have been 
received in violation of law, without consideration, and against law 
equity and good conscience.” 

C. I. Reed, for plaintiff. 

E. H. Bennett, for defendant. 


SisTERMANS v. FiExps. 
Pleading. 

A declaration which alleges that the defendant made a promis- 
sory note to his own order and indorsed it in blank, and owes the 
plaintiff the amount of it and interest, is bad on demurrer, for want 
of any statement of the plaintiff's interest. 

J. Brown, for plaintiff. 

E. H. Bennett, for defendant. 


SNELL v. INHABITANTS OF WESTPORT. 
Witness. 
Under St. 1856, c. 188, in an action brought by husband and 
wife jointly for a personal injury to the wife, she is a competent 
witness for the plaintiff. 


Norfolk. October Term, 1857. 
Present the same Justices and Merrick, J. 


Fiscnuer v. Morse. 
Witness. 


In replevin of goods the defendants in their answer claimed title 
as assignees in insolvency of a third person now deceased. The 
plaintiff contended that the insolvent obtained the goods of him by 
false pretences and therefore acquired no title, and offered himself 
as a witness, under St. 1856, c. 188. Held, that he was not com- 
petent by reason of the provision in that statute, that “* where the 
original party to the contract or cause of action is dead, the other 
party shall not be allowed to testify.” 

J. A. Andrew and W. Lovering, for plaintiff. 

E. Wilkinson, for defendants. 
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Notices of New Publications. 


Leapinc Cases 1n Crmminat Law, witn Notes. By Bennetr and 
Hearp. Vol. II. Boston: Little, Brown & Co. 1857. 


WE are glad to see that Messrs. Bennett and Heard find encouragement 
enough in their enterprise of collecting and annotating upon leading 
criminal cases, to put forth a second volume. To the criminal practitioner 
such collections must be particularly acceptable. If not so generally use- 
ful for every-day practice as the more comprehensive text-books, they 
serve at least to dignify the walk of the profession to which he has attached 
himself by giving eclat to the great cases of his familiar study and refer- 
ence. They remind the profession at large, too, that the courts have to 
acquaint themselves with other matters besides the common routine of civil 
trials, and they demonstrate to the legislator that no point of jurisprudence 
can be touched without giving rise to numerous and important questions. 
But in a practical point of view they are of the highest service to the 
criminal lawyer as an aid to memory. Case-learning, after all, is apt to 
be the most interesting, and therefore the best remembered kind of reading. 
Who, for instance, that has ever read O’ Connell’s case, can forget the part 
which various counts, in an indictment, play in a criminal judgment? Or 
who can have ever read Judge Story’s masterly, though specious, vindication 
of his famous ruling in The Spanish Pirates’ case, U. S. v. Gibert, 2 
Sumner, 19, — that the provision of the Constitution forbidding a man’s life 
** being ¢wice put in jeopardy,’’ prevents his having a new trial when once 
convicted— without also remembering the truer and better law upon that 
subject? So, also, who that reads Peter York’s case, 9 Met. 93, can 
furget the law of criminal presumption in case of unexplained homicide? 

In looking over Messrs. Bennett and Hea:d’s present volume with some 
little attention, we are satisfied that it wil] prove a valuable contribution to 
the profession. Many of the notes are complete treatises upon some of the 
most important heads of criminal Jaw. So, frequently, they treat of the most 
practical points of every day’s investigation. Thus, what subjects can 
oftener come up for practical review and discrimination than a prisoner’s 
confessions, (discussed here in the entire reprint of Mr. Joy’s able treatise 
upon the subject, as annotated upon and brought down to the latest deci- 
sions, by Mr. Heard); actual and constructive larceny ; attempts to obtain 
money by false pretences, (illustrated by a recent English case of great 
closeness, and noticeable for the Jegal and judicial ability displayed in its 
repeated discussions, Reg. v. Eagleton, p. 88) ; the power of the courts to 
bail in murder; and the presumption of malice in case of homicide? 

While alluding to this last subject, referring, as we have, to Peter 
York’s case, which is here made a leading decision for annotation, we feel 
bound to say that we do not eutirely agree with Mr. Bennett’s unfavorable 
criticism of the opinion of the majority of the court in contrast with that 
of Mr. Justice Wilde’s, in dissent. 

Abstractly, and judging of the decision by Mr. Metcalf ’s marginal note, 
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the commentator may be correct in running the doctrine of the case out into 
the consequences which he has deduced from it, pp. 536-7. Yet the reader 
will see in canvassing the chief justice's opinion on behalf of the court, that 
he founds it upon the facts of the case, p. 510, not upon the instructions to 
the jury, per se. And these facts show, inter alia, as the chief justice states 
it more than once, pp. 511-26, (contrary to Mr. B.’s idea, p. 536,) that the 
homicide was proved to have been voluntary and intentional ; thus taking it 
away from the category of a mere naked killing. So, we think it should 
have been borne in mind, as the jury actually had it before them in proof, 
that the homicide had been committed with a deadly weapon, and by a 
blow inflicted upon a vital part. 

In regard to Mr. Justice Wilde’s dissent from the court, it had probably 
also escaped Mr. Bennett's notice, that in afterwards taking part with the 
court in the Webster trial, the venerable judge had not there dissented 
from the doctrine as to secret homicides, but on the contrary, as may be 
inferred from the Reporter’s note, (Bemis’s Webster Trial, pp. 602-3), 
had been desirous that the prevailing opinion as to the extent of his dis- 
agreement from the court in the Peter York case should be set right. He 
doubtless concurred also with the court in the cases of Knowlton and 
Goode, referred to in the argument of the attorney-general in the Webster 
case; Bemis’s Rep. p. 383. 

While commenting upon the law of the volume before us, we would 
state, by the way, our personal dissent also from the commentator’s opinion, 
p. 337, that a prisoner may unquestionably waive the right of being tried 
by a full jury of twelve. We do not believe in trying a prisoner, who 
pleads not guilty, by eleven men, more than in sentencing a man by the 
sheriff, when the prisoner consents to his acting as a substitute for the 
judge. Consent, in our judgment, can never ‘‘ take away error,”’ either 
in hanging or imprisoning. If it will, why is not one juror as competent 
to sit as eleven? Or one judge, as a full bench, when a State law requires 
the full court for the purpose of a capital trial? See Commonwealth v. 
Hardy, 2 Mass. 303. We are aware, however, of the existence of 
respectable authorities to the contrary; one of which the compilers cite. 

But we do not intend by these criticisms to disparage the general ac- 
curacy and good judgment of the compilers. Perhaps in the very instances 
put, they have the authorities on their side. We merely take the oppor- 
tunity to record our own dicta upon these vexed questions. 

In conclusion, we shall hope to find opportunity to notice hereafter 
further volumes by the same authors. 


Hints ror Retier sy a Generat Law To Prorect anp Promore AMICABLE 
ARRANGEMENTS FOR ExTEeNsion AND COMPROMISE BETWEEN DesTor AND 
Crepitror. By Cuartes M. Exuis. Boston: Crosby, Nichols and 
Company, 1857. Pamphlet, pp. 60. 


Mr. Ellis’s pamphlet may be called one of the “tracts for the times.”’ 
It is designed to bring to the attention of the profession and of the com- 
munity some features of the bankrupt law of England, and to suggest an 
adoption of a wise and well cutie general system, by Congress, for the 
protection of creditors and the relief of debtors. 

Our author shows with much clearness and force the great embarrass- 
ment, difficulty, and expense which arise out of the varying laws of the 
several States on this important subject. We quote from this part of his 
review : 

** Let us look now at the results of such a state of things. A man who 
is perfectly upright is unable to fulfil his engagements. His first thought 
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as well as his duty and interest is to assemble his creditors at once, pre- 
sent to them the true state of his affairs, the cause of his trouble, open his 
books, in short, show fully his debts, assets and dealings. As a general 
tule, in legitimate business, his and their interests concur. He can afford 
to pay and they to take more, on a just composition settlement, whereby 
he shall go on in trade again free, and they be settled with, than they can 
ever get and he pay by any system of legal administration of his assets, in 
any form or by any person. Every man can make most of hisown. But 
in nearly all the States, this man is at the mercy of any enemy who may 
chance to live within the same State. If his relations are extensive, he 
may have property in many different States. From one he is banished by 
fear of arrest. In another his property is attached by a grasping hand, 
(and afier all there is much scrambling and selfishness in these times, 
though, to the honor of man, often instances of honor, generosity and 
nobility.) Ina third it is trusteed, or sequestered, and so on to the end 
of the list. In such a case amicable settlement is now impossible. In- 
solvency is no means to secure equality. It can give no valid discharge. 
This man therefore is without legal power to do justly, and settle with his 
creditors, as is best for them and him, in this way. He cannot secure 
equality for them. He can secure only seeming and partial justice for 
himself, on a full surrender. But after making the total relinquishment of 
everything, he cannot go to a new State to retrieve his fortunes, but he 
will be liable to be haunted thither by the remorseless and inexorable. If 
he is dishonest, he has only to extend his transactions as largely and widely 
as possible. ‘The more property he has and in the more different jurisdic- 
tions the better. In such times a friend in one place will have an attach- 
ment, in another, a deed, in one or another form, and by the instrumen- 
tality of the very machinery which within its own locality might work out 
justice, he contrives to cheat his creditors and escape himself. The 
facilities for the greatest frauds, the engines of the greatest oppression, are 
the conflicting laws of the States themselves. Jt was because of this evil 
that the United States statute was enacted, providing for the dissolution of 
process issuing out of its courts in cases in which such attachments from 
the State tribunals would be dissolved.* 

** Now, the evils of such a state are obvious. Neither creditors nor debtors 
secure the ends which the laws were designed to secure. Inequality, 
fraud, oppression, litigation, perplexity and injustice, take the place of a 
sure, simple, cheap, equal settlement and discharge, whereby justice, 
peace and economy would be insured. 

‘* The moral effects of all this are bad, for it is a bonus at once on fraud 
and on exaction. It soon comes to be a maxim with the unscrupulous 
that the cunning are equal to entrap or escape any man. It, therefore, 
tempts them to be as hard with others as others ought to be with them, 
and as dishonest towards their own creditors as they know their creditors 
would be in like position were they as knavish as themselves. 

‘Tt must be an impediment to commerce; for who can venture to deal 
or move with the same freedom and confidence knowing in what difficulties 
adversity would involve him, as he would feeling secure that with Lonesty 
and energy, either he or any fair man with whom he might deal could be 
a victim or an executioner ? 

“Tt is bad economy. Litigation is always so. But the necessity of 
administering all the insolvent estates of so vast a trading people, through 
the machinery of courts, because no legal power exists to enforce any 
other mode against the malicious opposition of a single man, is ruinous; 


* Act of March 14, 1848. 
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whilst the amount of it, created solely by the fact that there are such 
diversities, is incalculably great. The first great item to be brought into 
this account is the destruction and sacrifice of estates by delay, and forced 
sales. By these they are diminished fully one half. ext come the large 
items of costs of suits in one and another place, one and another court, 
to recover property, to resist claims, the defence of suits, in different States, 
the pay of courts and officers of insolvency tribunals, the cost, delay and 
hazard of negotiating settlements, assignments, and the whole course of 
procedure attending the insolvency of mercantile houses. Fifty per cent., 
at least, of the value of the assets of traders are in the present state of 
things, on the average, thrown overboard, in getting those in distress into 
trim again. If these evils are less felt now, it is because every one is now, 
as it were, on a plank trying to save himsef. ‘They will come in a long 
and fearful train.”’ : 

After stating the evils which are found to exist in the present system, or 
rather total want of system, Mr. Ellis proceeds to throw out several con- 
siderations fur a remedy by Congress. A just and equal bankrupt law ; one 
of a permanent character, and not hastily adopted for the present emergen- 
cy; one which should carefully distinguish between different debtors 
whose misfortunes have been brovght about by unforeseen or general 
causes, and those whose reckless or fraudulent dealings have hastened their 
ruin; between those who make an honest and full disclosure, and those 
who attempt to delay or overreach their creditors; which shal] give to the 
creditors a voice within reasonable limits in the question of discharge; a 
law which should be administered cheaply to the suitors by judges and 
officers whose services shal] be paid by fixed salaries; such a law, our 
author urges, with great force, would reach the just demands and the ready 
sanction of all classes throughout the United States. He shows that the 
idea of such a system has been growing in favor, as is shown by the recent 
adoption of local laws in many of the States, especially in all the com- 
mercial States, providing more or less completely for such relief as this 
general law would much more adequately and perfectly bestow. 

One leading idea of this pamphlet is to recommend, as part of such a 
law, a mode by which debtors could, under the sanction of the courts, 
wind up their own affairs, or make compositions. With a quotation from 
this part of the essay, and with the advice to our readers to consider well 
all the suggestions of this timely pamphlet, we conclude our notice. 

** Now a series of provisions were introduced into the English bankrupt 
act of 1849, which meet these difficulties. 

‘*The first are those (§ 210-222) with respect to arrangements with 
creditors. Under these, any trader unable to meet his engagements, and 
desirous of laying the state of his affairs before his creditors, under the 
superintendence of the court, may petition the court, setting forth the cause 
of his inability, and praying protection. Thereupon the courts call a private 
meeting of his creditors. ‘lhe debtor submits his offer for settlement. If 
three-fifths in value and number of creditors (for over £10) vote to except 
it, another meeting is called, and if passed by the like vote at that meeting, 
it is a binding resolution, and accepted. And upon proof that it has been 
fully carried out, the debtor is entitled to receive a certificate which has 
the effect of a certificate in bankruptcy. 

‘* Why should not a similar statute be enacted by Congress or by the 
legislatures of the States? It seems clearly to fall within the province of 
Congress to make uniform laws on the subject of bankruptcies. It is well 
established that a personal declaration of inability may be treated as an act 
of bankruptcy. Why, then, having the power, should not Congress or the 
States allow any debtor on learning his present inability to meet his en- 
gagements, to file a petition as simple as this? 
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**T, A. B., being unable to meet my debts, because of » pray 
that a meeting of my creditors be ordered to consider an extension or com- 
position ;’ and therefore give ample security for the care and forthcoming 
of his assets ; or let the title be held by the court, in trust till the decision; 
and on similar votes at several meetings let an extension or composition, 
the justice of which is so effectually guaranteed, fairly and fully executed, 
stand as a full settlement and discharge. 

** If by so simple an arrangement the Jaw can aid in prevent the tempo- 
rary stopping of business, and effecting a full settlement in but a small 
number of cases, the country would save the cost of all the officers needed 
in every State to supervise such arrangements freely, thousand of times 
over. But there is reason to believe that such a scheme would provide 
the necessary relief for the great body of all cases free from fraud, and 
not desperate in their character. The mere fact of the existence of a na- 
tional law of such a character, would itself induce instantaneous agreements 
in handreds of cases in which none can now ever be effected, would effect 
speedy settlements in most others, and remove the obstacles to compromise 
in all.’’ 


Tue Unitrep States Dicest, Vou. 16. Annvat Dicest, Von. 10. 
Edited by Georce Strspee Hare. Boston: Little, Brown & Co. 


The United States Digest, the only annual in our legal literature, has 
made its appearance at about its usual time. It is issued under the 
auspices of a new editor, Mr. Hale, who brings to his work energy, per- 
severance and professional skilt and acumen, and has evidently labored 
with all his might to make the book as nearly perfect as a Digest can be. 
The classification and arrangement of the cases, and the different titles with 
their various and minute divisions and subdivisions have been made a 
matter of thought and study, and while the editor has manifested a due 
regard for the work of his predecessors, and for the divisions originating 
with the first volume of the digest, and now fully established by the pre- 
cedents of fifteen volumes, he has endeavored to make the present volume 
more serviceable and to facilitate its use in the search for authorities, by new 
and systematic subdivisions of the larger and more extensive titles. The 
additional divisions are in general very well made; only one occurs to us at 
this moment which we think wholly erroneous in principle, and this is the 
subdivision of subscription under the general title of Action. Upon correct 
principles of classification this class of cases to be found under this head- 
ing should come under the title of AGreemENT, Want or ConsiDERATION 
or. Mr. Hale entitles one of his divisions Joinper and Spuirtine oF 
Actions. Splitting of actions is not an expression, which has either the 
sanction of well established legal usage, or of convenience or necessity to 
justify its use. We think it can claim no higher or older parentage than 
the opinion of the Alabama judge in the case, from which Mr. Hale evi- 
dently selects it. The universal technical expression is the severance of 
actions ; and the well established heading is, we believe, simply JoinpER 
or Actions, without either the words splitting or severance. 

In looking over the volume we notice several instances of inaccurate and 
inelegant expressions like the following: ‘* No appeal lies to ¢his court, 
&c. To what court? The reader must wait till he has finished the 
note of the case and come to the name and the volume of reports, before 
he can learn what court is meant. An accurate statement would substitute 
for the pronoun the name of the court. We do not mean to be captious 
critics, or to magnify a few verbal inaccuracies into great and glaring 
defects; but Mr. Hale has evidently devoted much time and attention to 
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his work, and has done his best to free it from all imperfections, and we 
wish to aid him in his task by pointing out the few inaccuracies and in- 
elegancies we have observed that he may, if he sees fit, correct them in 


another volume. 
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Ackley, Nathan FP, 
Bird, Jacob Jr. 
Biiss, Samuel T. 
Brodrick, ‘Thomas H. 
Brown, Eli ; 
Burditt, Alfred L. (a) 
CanJller, John W. (b) 
Casey, James 
Clark, Harrison O, 
Crawshaw, Joseph 
Davis, Warren P. 
Dennis, Benjamin 
Doane, Charles K, 
Eaton, Robert B. (d) 
Gault, Wiiham 
Gill, Ira 
Green, George F. 
Hallett, Nathan T. (c) 
Hicks, Horace P. 
Herrick, Charles P. (d) 
Hill, George H. (b) 
Hubbard, Wm. C., 
Hurd, Haram 

* Joba CU, } (e) 
Hyman, Labinski 
Kempton, Daniel 
Libbey, Joseph 
Mansfield, George 8. 
Merrill, Moses B. (/) 
Miller, Stephen 
Orne, Freeman, 
Patten, George L. 
Phillips, David 
Pinkham, John 8. (c) 
Pruden, Israel R. 
Quinby, Daniei W. (c) 
Ricker, John W. (c) 
Roberts, John C. 
Sawyer, Andrew J (f) 
Spear, John 
Stevens, Henry T. 
Thompson, George 
‘Tucker, Lewis 
Tuttle, Samuel J. (d) 
Twitchell, Charles M. A. 
Veazie, Benjamin G. 
Wait, Charles L. 
Walton, Oliver 
White, Malachi H, 











Name of Insolvent, | Residence. Commencement of Name of Judge. 
Proceedings. 
| 
‘Fitchburg, Sept. 2°, 1257. Alexander H. Bullock. 
| Boreheater, “ 638, | Francis Hilliard. 
| Boston, e 16, jlsaac Ames. 
Randolph, <« 233, | Francis Hilliard. 
Boston, = * \isaac Ames. 
Brookline, * Wi, isaac Ames. 
Chelsea, . Isaac Ames 
|Hubbardston, “« 10, | Alexander H. Bullock. 
'Melrose, “« i, iL. J. Fletcher. 
Salem, “ 24, | Henry B. Fernald. 
Marblehead, “« 18, Henry B. Fernald. 
Boston, “« 19, Isaac Ames. 
Woburn, “« 17, Isaac Ames. 
“omerville, se 619, Isaac Ames. 
Walpole, st 22, Francis Hilliard. 
shrewsbury, « 30, Alexander H. Bullock. 
Boston, se 28, isaac Ames 
Charlton, * 4 | Alexander H. Bullock. 
Lowell, Aug. 27, IL. J. Fletcher. 
Boston, Sept. 17, \faaac Ames. 
Newton, “« 43, L. J. Fletcher. 
Enfield, < 96, Horace 1. Hodges, 
New Bedford, “ 11, Joshua C. Stone. 
Blackstone, “« 5, Alexander H. Bullock. 
“harlestown, s 16, L. J. Fletcher. 
Salem, “ 24, Henry B. Fernald. 
Lynn, ee. Henry B. Ferna d. 
Cambridge, “ 4 L. J. Fletcher. 
Boston, - 3 Isaac Ames. 
Boston, ss 30, Isaac Ames. 
Douglas, “ ¢@ Alexander H. Bullock. 
Boston, “<« 2, Isaac Ames. 
Charlestown, oe 3, Isaac Ames. 
Boston, “« 2, Isaac Ames. 
Cheleea, 28. Isaac Ames. 
Malden, “s 3, {isaac Ames. 
Lyon, “ 18, Henry B. Fernald. 
Dorchester, “22, Francis Hilliard. 
Huntington, , s 31, Horace I, Hodges. 
Somerville, e 630, Isaac Amer. 
Milton, ss 19, Francis Hilliard. 
Lowell, Aug. 27, L J. Fletcher. 
ton, Sept. 12, {saac Ames. 
Randolph, “« 16, Francis Hilliard. 
Dorchester, 16, [saac Ames. 
South Reading, “ 14, L. J. Fletcher. 
Freetown, - 's Joshua C. Stone. 
Lawrence, “ 13, Henry B. Fernald 


Woods, Emerson 








(a) Brown & Burditt. 


(c) Hallett, Pinkham, Quinby & Co. 
(e) J.C. & H. Hurd 


(>) Eaton, Hill & Candler. 
(d) Herrick & Tuttle. 
(f) Merrill & Sawyer. 
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